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THIS CONTRACT is made and entered into by and between the United States of America, acting in this 
matter by the Director of the National Park Service, through the Regional Director of the Midwest 
Region, (hereinafter referred to as the "Director"), and Xanterra Parks & Resorts, Inc., a corporation 
organized and existing under the laws of the State of Delaware ( hereinafter referred to as the 
"Concessioner") : 

WIT N E SSE T H: 

THAT WHEREAS, Mount Rushmore National Memorial is administered by the Director as a unit of 
the national park system to conserve the scenery and the natural and historic objects and the wildlife 
therein, and to provide for the public enjoyment ofthe same in such manner as will leave such Area 
unimpaired for the enjoyment of future generations; and 

WHEREAS, to accomplish these purposes, the Director has determined that certain visitor services are 
necessary and appropriate for the public use and enjoyment of the Area and should be provided for the 
public visiting the Area; and 

WHEREAS, the Director desires the Concessioner to establish and operate these visitor services at 
reasonable rates under the supervision and regulation of the Director; and 

WHEREAS, the Director desires the Concessioner to conduct these visitor services in a manner that 
demonstrates sound environmental management, stewardship, and leadership; 

NOW, THEREFORE, pursuant to the authority contained in Public Law 105-391, and other laws that 
supplement and amend the Acts, the Director and the Concessioner agree as follows: 
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SEC. 1. TERM OF CONTRACT 

This Concession Contract No. MORUOO 1-05 ("CONTRACT") shall be effective as of January 1,2005, 
and shall be for the term ofTen (10) years until its expiration on December 31, 2014, if the 
Concessioner satisfactorily completes the Concession Facilities Improvement Program described in 
Section 9(d) of this CONTRACT. If the Concessioner fails to complete this program to the satisfaction 
of the Director within the time specified, then this CONTRACT shall be for the term of approximately 
four (4) years until its expiration on December 31,2008. The Director may extend this shortened term 
(but not beyond the original date of expiration of this CONTRACT) in circumstances where the Director 
determines that the delay resulted from events beyond the control of the Concessioner. 

SEC. 2. DEFINITIONS 

The following terms used in this CONTRACT will have the following meanings, which apply to both the 
singular and the pluralforms of the defined terms: 

(a) "Applicable Laws" means the laws of Congress governing the Area, including, but not limited to, the, 
rules, regulations, requirements and policies promulgated under those laws (e.g., 36 CFR Part 51), 
whether now in force, or amended, enacted or promulgated in the future, including, without limitation, 
federal, state and local laws, rules, regulations, requirements and policies governing nondiscrimination, 
protection of the environment and protection ofpublic health and safety. 

(b) "Area" means the property within the boundaries of MOUNT RUSHMORE NATIONAL 
MEMORIAL. 

(c) "Best Management Practices" or "BMPs" are policies and practices that apply the most current and 
advanced means and technologies available to the Concessioner to undertake and maintain a superior 
level of environmental performance reasonable in light of the circumstances of the operations conducted 
under this CONTRACT. BMPs are expected to change from time to time as technology evolves with a 
goal of sustainability of the Concessioner's operations. Sustainability of operations refers to operations 
that have a restorative or net positive impact on the environment. 

(d) "Capital Improvement" shall have the meaning set forth in Exhibit A to this CONTRACT. 

(3) (e) "Concession Facilities" shall mean all Area lands assigned to the Concessioner under this 
CONTRACT and all real property improvements assigned to or constructed by the Concessioner under 
this CONTRACT. The United States retains title and ownership to all Concession Facilities. 

(f) "Days" shall mean calendar days. 

(g) "Director" means the Director of the National Park Service, acting on behalf of the Secretary of the 
Interior and the United States, and his duly authorized representatives. 

(h) "Exhibit" or "Exhibits" shall mean the various exhibits, which are attached to this CONTRACT, 
each of which is hereby madt: a part of this CONTRACT. 
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(i) "Gross receipts" means the total amount received or realized by, or accruing to, the Concessioner 
from all sales for cash or credit, of services, accommodations, materials, and other merchandise made 
pursuant to the rights granted by this CONTRACT, including gross receipts of subconcessioners as 
herein defined, commissions earned on contracts or agreements with other persons or companies 
operating in the Area, and gross receipts earned from electronic media sales, but excluding: 

(1) intracompany earnings on account of charges to other departments of the operation (such as 
laundry); 
(2) charges for employees' meals, lodgings, and transportation; 
(3) cash discounts on purchases; 
(4) cash discounts on sales; 
(5) returned sales and allowances; 
(6) interest on money loaned or in bank accounts; 
(7) income from investments; 
(8) income from subsidiary companies outside of the Area; 
(9) sale of property other than that purchased in the regular course ofbusiness for the purpose 
of resale; 
(10) sales and excise taxes that are added as separate charges to sales prices, gasoline taxes, 
fishing license fees, and postage stamps, provided that the amount excluded shall not exceed the 
amount actually due or paid government agencies; 
(11) receipts from the sale of handicrafts that have been approved for sale by the Director as 
constituting authentic American fudian, Alaskan Native, Native Samoan, or Native Hawaiian 
handicrafts. 

All monies paid into coin operated devices, except telephones, whether provided by the Concessioner or 
by others, shall be included in gross receipts. However, only revenues actually received by the 
Concessioner from coin-operated telephones shall be included in gross receipts. All revenues received 
from charges for in-room telephone or computer access shall be included in gross receipts. 

U) "Gross receipts of subconcessioners" means the total amount received or realized by, or accruing to, 
subconcessioners from all sources, as a result of the exercise of the rights conferred by a sub concession 
contract. A subconcessioner will report all of its gross receipts to the Concessioner without allowances, 
exclusions, or deductions of any kind or nature. 

(k) "Leasehold Surrender futerest" shall have the meaning set forth in Exhibit A to this CONTRACT. 

(1) "Leasehold Surrender futerest Value" or the "value" of a Leasehold Surrender futerest shall have the 
meaning set forth in Exhibit A to this CONTRACT. 

(m) "Major Rehabilitation" shall have the meaning set forth in Exhibit A to this CONTRACT. 

(n) "Possessory Interest" shall have the meaning set forth in Exhibit A to this CONTRACT. 

(0) "Real Property Improvements" shall have the meaning set forth in Exhibit A to this CONTRACT. 

(P) "Subconcessioner" means a third party that, with the approval of the Director, has been granted by a 
concessioner rights to operate under a concession contract (or any portion thereof), whether in 
consideration of a percentage of revenues or otherwise. 
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(q) "Superintendent" means the manager of the Area. 

(r) "Visitor services" means the accommodations, facilities and services that the Concessioner is 
required and/or authorized to provide by section 3(a) of this CONTRACT. 

SEC. 3. SERVICES AND OPERATIONS 

(a) Required and Authorized Visitor Services 

During the term of this CONTRACT, the Director requires and authorizes the Concessioner to provide 
the following visitor services for the public within the Area: 

(1) 	Required Visitor Services. The Concessioner is required to provide the following visitor services 
during the term of this CONTRACT: 

Service, Scope Additional details 
Food and beverage service Breakfast, lunch, and dinner Scattered-style service with 
Restaurant operations multiple points of sale. 
Retail Operation Apparel, Souvenirs and gifts, Includes sales ofnative handcraft 

books and educational materials items. 
as allowed by NPS in 
consideration of its commitments 
to the Mount Rushmore National 
Memorial Cooperating Society, 
and basic sundry items 

(2) Authorized Visitor Services. The Concessioner is authorized but not required to provide the 
following visitor services during the term of this CONTRACT: 

Service Scope Additional details 
Food and beverage service Catering Approval by Superintendent 
Alcoholic beverage service Dinner, Catering Approval by Superintendent 
Binocular rentals For visitor use Location approved by Supt 
Vending Machines Various locations 
Digital Imaging Service Production of souvenirs bearing 

digital images taken at the 
memorial. 

Internet Based Retail Sales Sale ofMount Rushmore related 
merchandise that takes place via 
the internet 

(b) 	Operation and Quality of Operation 

(1) The Concessioner shall provide, operate and maintain the required and authorized visitor services and 
any related support facilities and services in accordance with this CONTRACT to such an extent and in a 
manner considered satisfactory by the Director. Except for any such items that may be provided to the 
Concessioner by the Director, the Concessioner shall provide the plant, personnel, equipment, goods, and 
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commodities necessary for providing, operating and maintaining the required and authorized visitor 
services in accordance with this CONTRACT. The Concessioner's authority to provide visitor services 
under the terms of this CONTRACT is non-exclusive. 

(2) The concessioner is required to provide housing for employees and an onsite employee dining 
program. 

(c) Operating Plan 

The Director, acting through the Superintendent, shall establish and revise, as necessary, specific 
requirements for the operations of the Concessioner under this CONTRACT in the fonn of an Operating 
Plan (including, without limitation, a risk management program, that must be adhered to by the 
Concessioner). The initial Operating Plan is attached to this CONTRACT as Exhibit B. The Director in 
his discretion, after consultation with the Concessioner, may make reasonable modifications to the initial 
Operating Plan that are in furthc:france of the purposes of this CONTRACT and are not inconsistent with 
the terms and conditions of the main body of this CONTRAcT. 

(d) Merchandise and Services 

(1) The Director reserves the right to determine and control the nature, type and quality of the visitor 
services described in this CONTRACT, including, but not limited to, the nature, type, and quality of 
merchandise, if any, to be sold or provided by the Concessioner within the Area. 

(2) All promotional material, regardless of media fonnat (i.e. printed, electronic, broadcast media), 
provided to the public by the Concessioner in connection with the services provided under this 
CONTRACT must be approved in writing by the Director prior to use. All such material will identify the 
Concessioner as an authorized Concessioner of the National Park Service, Department of the Interior. 

(3) The Concessioner, where applicable, will develop and implement a plan satisfactory to the Director 
that will assure that gift merchandise, if any, to be sold or provided reflects the purpose and significance 
of the Area, including, but not limited to, merchandise that reflects the conservation of the Area's 
resources or the Area's geology, wildlife, plant life, archeology, local Native American culture, local 
ethnic culture, and historic significance. 

(e) Rates 

All rates and charges to the public by the Concessioner for visitor services shall be reasonable and' 
appropriate for the type and quality of facilities and/or services required and/or authorized under this 
CONTRACT. The Concessioner's rates and charges to the public must be approved by the Director in 
accordance with Applicable Laws and guidelines promulgated by the Director from time to time. 

(t) Impartiality as to Rates and Services 

(1) Subject to Section (f)(2) and (f)(3), in providing visitor services, the Concessioner must require its 
employees to observe a strict impartiality as to rates and services in all circumstances. The Concessioner 
shall comply with all Applicable Laws relating to nondiscrimination in providing visitor services to the 
public including, without limitation, those set forth in Exhibit C. 
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(2) The Concessioner may grant complimentary or reduced rates under such circumstances as are 
customary in businesses of the character conducted under this CONTRACT. However, the Director 
reserves the right to review and modify the Concessioner's complimentary or reduced rate policies and 
practices as part of its rate approval process. 

(3) The Concessioner will provide Federal employees conducting official business reduced rates for 
lodging, essential transportation and other specified services necessary for conducting official business in 
accordance with guidelines established by the Director. Complimentary or reduced rates and charges 
shall otherwise not be provided to Federal employees by the Concessioner except to the extent that they 
are equally available to the general public. 

SEC. 4. CONCESSIONER PERSONNEL 

(a) Employees 

(1) The Concessionen shall provide all personnel necessary to provide the visitor services required and 
authorized by this CONTRACT. 

(2) The Concessioner shall comply with all Applicable Laws relating to employment and employment 
conditions, including, without limitation, those set forth in Exhibit C. 

(3) The Concessioner shall ensure that its employees are hospitable and exercise courtesy and 
consideration in their relations with the public. The Concessioner shall have its employees who come in 
direct contact with the publicl so far as practicable, wear a uniform or badge by which they may be 
identified as the employees of the Concessioner. 

(4) The Concessioner shall establish pre-employment screening, hiring, training, employment, 
termination and other policies and procedures forthe purpose of providing visitor services through its 
employees in an efficient and effective manner and for the purpose of maintaining a healthful, law 
abiding, and safe working environment for its employees. The Concessioner shall conduct appropriate 
background reviews of applicants to whom an offer for employment may be extended to assure that they 
conform to the hiring policies established by the Concessioner. 

(5) The Concessioner shall ensure that its employees are provided the training needed to provide quality 
visitor services and to maintain up-to-date job skills. 

(6) The Concessioner shall review the conduct of any of its employees whose action or activities are 
considered by the Concessioner or the Director to be inconsistent with the proper administration of the 
Area and enjoyment and protection of visitors and shall take such actions as are necessary to correct the 
situation. 

(7) The Concessioner shall maintain, to the greatest extent possible, a drug free environment, both in the 
workplace and in any Concessioner employee housing, within the Area. 

(8) The Concessioner shall publish a statement notifying employees that the unlawful manufacture, 
distribution, dispensing, possession, or use of a controlled substance is prohibited in the workplace and in 
the Area, and specifying the actions that will be taken against employees for violating this prohibition. In 
addition, the Concessioner shall establish a drug-free awareness program to inform employees about the 
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danger of drug abuse in the workplace and the Area, the availability of drug counseling, rehabilitation 
and employee assistance programs, and the Concessioner's policy of maintaining a drug-free 
environment both in the workplace and in the Area. 

(9) The Concessioner shall take appropriate personnel action, up to and including tennination or 
requiring satisfactory participation in a drug abuse or rehabilitation program which is approved by a 
Federal, State, or local health, law enforcement or other appropriate agency, for any employee that is 
found to be in violation of the prohibition on the unlawful manufacture, distribution, dispensing, 
possession, or use of a controlled substance. 

(b) Employee Housing and Recreation 

(1) If the Concessioner is required to provide employee housing under this CONTRACT, the 
Concessioner's charges to its employees for this housing must be reasonable. 

(2) If the visitor services required and/or authorized under this CONTRACT are located in a remote or 
isolated area, the Concessioner shall provide appropriate employee recreational activities. 

SEC. 5. LEGAL, REGULATORY, AND POLICY COMPLIANCE 

(a) Legal, Regulatory and Policy Compliance 

This CONTRACT, operations thereunder by the Concessioner and the administration of it by the 
Director, shall be subject to all Applicable Laws. The Concessioner must comply with all Applicable 
Laws in fulfilling its obligations under this CONTRACT at the Concessioner's sole cost and expense. 
Certain Applicable Laws governing protection of the environment are further described in this 
CONTRACT. Certain Applicable Laws relating to nondiscrimination in employment and providing 
accessible facilities and services to the public are further described in this CONTRACT. 

(b) Notice 

The Concessioner shall give the Director immediate written notice of any violation of Applicable Laws 
by the Concessioner, including its employees, agents or contractors, and, at its sole cost and expense, 
must promptly rectify any such violation. 

(c) How and Where to Send Notice 

All notices required by this CONTRACT shall be in writing and shall be served on the parties at the 
following addresses. The mailing of a notice by registered or certified mail, return receipt requested, 
shall be sufficient service. Notices sent to the Director shall be sent to the following address: 

Superintendent 

Mount Rushmore National Memorial 

P. O. Box 268 

Keystone, South Dakota 57751 


Notices sent to the Concessioner shall be sent to the following address: 
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Xanterra Parks and Resorts, Inc. 
14001 E. Iliff Avenue, Suite 600 
Aurora, Colorado 80014 
Attention: Mr. Andrew Todd 

SEC. 6. ENVIRONMENTAL AND CULTURAL PROTECTION 

(a) Environmental Management Objectives 

The Concessioner shall meet the following environmental management objectives (hereinafter 
"Environmental Management Objectives") in the conduct of its operations under this CONTRACT: 

(1) The Concessioner, including its employees, agents and contractors, shall comply with all Applicable 
Laws pertaining to the protection of human health and the environment. 

(2) The Concessioner, shall incorporate Best Management Practices (BMPs) in its operation, 
construction, maintenance, acquisition, provision of visitor services, and other activities under this 
CONTRACT. 

(b) Environmental Management Program 

(1) The Concessioner shall develop, document, implement, and comply fully with, to the satisfaction of 
the Director, a comprehensive written Environmental Management Program (EMP) to achieve the 
Environmental Management Objectives. The initial EMP shall be developed and submitted to the 
Director for approval within sixty days of the effective date of this CONTRACT incorporating all targets 
and goals presented in the Concessioners proposal. The Concessioner shall submit to the Director for 
approval a proposed updated EMP annually. 

(2) The EMP shall account for all activities with potential environmental impacts conducted by the 
Concessioner or to which the Concessioner contributes. The scope and complexity of the EMP may vary 
based on the type, size and number of Concessioner activities under this CONTRACT. 

(3) The EMP shall include, without limitation, the following elements: 

(i) Policy. The EMP shall provide a clear statement of the Concessioner's commitment to the 
Environmental Management Objectives. 

(ii) Goals and Targets. The EMP shall identify environmental goals established by the Concessioner 
consistent with all Environmental Management Objectives. The EMP shall also identify specific targets 
(i.e. measurable results and schedules) to achieve these goals. 

(iii) Responsibilities and Accountability. The EMP shall identify environmental responsibilities for 
Concessioner employees and contractors. The EMP shall include the designation of an environmental 
program manager. The EMP shall include procedures for the Concessioner to implement the evaluation 
of employee and contractor performance against these environmental responsibilities. 

(iv) Documentation. The EMP shall identify plans, procedures, manuals, and other documentation 
maintained by the Concessioner to meet the Environmental Management Objectives. 
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(v) Documentation Control and Information Management System. The EMP shall describe (and 
implement) document control and information management systems to maintain knowledge of 
Applicable Laws and BMPs. In addition, the EMP shall identify how the Concessioner will manage 
environmental information, including without limitation, plans, permits, certifications, reports, and 
correspondence. 

(vi) Reporting. The EMP shall describe (and implement) a system for reporting environmental 
information on a routine and emergency basis, including providing reports to the Director under this 
CONTRACT. 

(vii) Communication. The EMP shall describe how the environmental policy, goals, targets, 
responsibilities and procedures will be communicated throughout the Concessioner's organization. 

(viii) Training. The EMP shall describe the environmental training program for the Concessioner, 
including identification of staff to be trained, training subj ects, frequency of training and how training 
will be documented.. 

(ix) Monitoring, Measurement, and Corrective Action. The EMP shall describe how the Concessioner 
will comply with the EMP and how the Concessioner will self-assess its performance under the EMP, a 
least annually, in a manner consistent with NPS protocol regarding audit ofNPS operations. The self­
assessment should ensure the Concessioner's conformance with the Environmental Management 
Obj ectives and measure performance against environmental goals and targets. The EMP shall also 
describe procedures to be taken by the Concessioner to correct any deficiencies identified by the self­
assessment. 

(c) Environmental Performance Measurement 

The Concessioner shall be evaluated by the Director on its environmental performance under this 
CONTRACT, including, without limitation, compliance with the approved EMP, on at least an annual 
basis. 

(d) Environmental Data, Reports, Notifications, and Approvals 

(1) Inventory of Hazardous Substances and Inventory of Waste Streams. The Concessioner shall submit 
to the Director, at least annually, an inventory of federal Occupational Safety and Health Administration 
(OSHA) designated hazardous chemicals used and stored in the Area by the Concessioner. The Director 
may prohibit the use of any OSHA hazardous chemical by the Concessioner in operations under this 
CONTRACT. The Concessioner shall obtain the Director's approval prior to using any extremely 
hazardous substance, as defined in the Emergency Planning and Community Right to Know Act of 1986, 
in operations under this CONTRACT. The Concessioner shall also submit to the Director, at least 
annually, an inventory of all waste streams generated by the Concessioner under this CONTRACT. Such 
inventory shall include any documents, reports, monitoring data, manifests, and other documentation 
required by Applicable Laws regarding waste streams. 

(2) Reports. The Concessioner shall submit to the Director copies of all documents, reports, monitoring 
data, manifests, and other documentation required under Applicable Laws to be submitted to regulatory 
agencies. The Concessioner shall also submit to the Director any environmental plans for which 
coordination with Area operations are necessary and appropriate, as determined by the Director in 
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accordance with Applicable Laws. 

(3) Notification of Releases. The Concessioner shall give the Director immediate written notice of any 

discharge, release or threatened release (as these terms are defined by Applicable Laws) within or at the 

vicinity of the Area, (whether solid, semi-solid, liquid or gaseous in nature) of any hazardous or toxic 

substance, material, or waste of any kind, including, without limitation, building materials such as 

asbestos, or any contaminant, pollutant, petroleum, petroleum product or petroleum by-product. 


(4) Notice of Violation. The Concessioner shall give the Director in writing immediate notice of any 

written threatened or actual notice of violation from other regulatory agencies of any Applicable Law 

arising out of the activities of the Concessioner, its agents or employees. 


(5) Communication with Regulatory Agencies. The Concessioner shall provide timely written advance 
notice to the Director of communications, including without limitation, meetings, audits, inspections, 
hearings and other proceedings, between regulatory agencies and the Concessioner related to compliance 
with Applicable Laws concerning operations under this CONTRACT. The Concessioner shall also 
provide to the Director any written materials prepared or received by the Concessioner in advance of or 
subsequent to any such communications. The Concessioner shall allow the Director to participate in any 
such communications. The Concessioner shall also provide timely notice to the Director following any 
unplanned communications between regulatory agencies and the Concessioner. 

(e) Corrective Action 

(1) The Concessioner, at its sole cost and expense, shall promptly control and contain any discharge, 
release or threatened release, as set forth in this section, or any threatened or actual violation, as set forth 
in this section, arising in connection with the Concessioner's operations under this CONTRACT, . 
including, but not limited to, payment of any fines or penalties imposed by appropriate agencies. 
Following the prompt control or containment of any release, discharge or violation, the Concessioner 
shall take all response actions necessary to remediate the release, discharge or violation, and to protect 
human health and the environment. 

(2) Even if not specifically required by Applicable Laws, the Concessioner shall comply with directives 

of the Director to clean up or remove any materials, product or by-product used, handled, stored, 

disposed, or transported onto or into the Area by the Concessioner to ensure that the Area remains in 

good condition. 


(t) Indemnification and Cost Recovery for Concessioner Environmental Activities 

(1) The Concessioner shall indemnify the United States in accordance with section 12 of this 

CONTRACT from all losses, claims, damages, environmental injuries, expenses, response costs, 

allegations or judgments (including, without limitation, fmes and penalties) and expenses (including, 

without limitation, attorneys fees and experts' fees) arising out of the activities of the Concessioner, its 

employees, agents and contractors pursuant to this section. Such indemnification shall survive 

termination or expiration of this CONTRACT. 


(2) If the Concessioner does not promptly contain and remediate an unauthorized discharge or release 
arising out of the activities of the Concessioner, its employees, agents and contractors, as set forth in this 

. section, 	or correct any environmental self-assessment finding ofnon-compliance, in full compliance with 
Applicable Laws, the Director may, in its sole discretion and after notice to the Concessioner, take any 
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such action consistent with Applicable Laws as the Director deems necessary to abate, mitigate, 
remediate, or otherwise respond to such release or discharge, or take corrective action on the 
environmental self-assessment finding. The Concessioner shall be liable for and shall pay to the Director 
any costs of the Director associated with such action upon demand. Nothing in this section shall preclude 
the Concessioner from seeking to recover costs from a responsible third party. 

(g) Weed and Pest Management 

The Concessioner shall be responsible for managing weeds, and through an integrated pest management 
program, hannful insects, rats, mice and other pests on Concession Facilities assigned to the 
Concessioner under this CONTRACT. All such weed and pest management activities shall be in 
accordance with Applicable Laws and guidelines established by the Director. 

(h) Protection of Cultural and Archeological Resources. 

The Concessioner shall ensure that any protected sites and archeological resources within the Area are 
not disturbed or damaged by the Concessioner, including the Concessioner's employees, agents and 
contractors, except in 'accordance with Applicable Laws, and only with the prior approval of the Director. 
Discoveries of any archeological resources by the Concessioner shall be promptly reported to the 
Director. The Concessioner shall cease work or other disturbance which may impact any protected site 
or archeological resource until the Director grants approval, upon such tenns and conditions as the 
Director deems necessary, to continue such work or other disturbance. 

SEC. 7. INTERPRETATION OF AREA RESOURCES 

(a) Concessioner Obligations 

(1) The Concessioner shall provide all visitor services in a manner that is consistent with and supportive 
of the interpretive themes, goals and objectives of the Area as reflected in Area planning documents, 
mission statements and/or interpretive prospectuses. 

(2) The Concessioner may assist in Area interpretation at the request of the Director to enhance visitor 
enjoyment ofthe Area. Any additional visitor services that may result from this assistance must be 
recognized in writing through written amendment ofSection 3 ofthis CONTRACT. 

(3) The Concessioner is encouraged to develop interpretive materials or means to educate visitors about 
environmental programs or initiatives implemented by the Concessioner. 

(b) Director review of content 

The Concessioner must submit the proposed content of any interpretive programs, exhibits, displays or 
materials, regardless of media format (i.e. printed, electronic, or broadcast media), to the Director for 
review and approval prior to offering such programs, exhibits, displays or materials to Area visitors. 
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SEC. 8. CONCESSION FACILITIES USED IN OPERATION BY THE CONCESSIONER 

(a) Assignment of Concession Facilities 

(1) The Director hereby assigns the following Concession Facilities to the Concessioner for the purposes 
of this CONTRACT: 

(i) certain parcels of Area land as described in Exhibit D upon which, among other matters, the 
Concessioner may be authorized to construct real property; and 

(ii) certain real property improvements described in Exhibit D in existence as of the effective date of this 
CONTRACT, as may be modified from time to time to include additional real property improvements 
completed in accordance with the terms and conditions of this CONTRACT. 

(2) The Director shall from time to time amend Exhibit D to reflect changes in Concession Facilities 
assigned to the Concessioner, including, without limitation, amending Exhibit D to reflect the addition of 
real property improvements completed in accordance with the terms and conditions of this CONTRACT 
and to reflect the withdrawal of concession facilities as set forth below. 

(b) Concession Facilities Withdrawals 

The Director may withdraw all or portions of these Concession Facilities assignments at any time during 
the term of this CONTRACT if: 

(1) the withdrawal is necessary for the purpose of conserving, preserving or protecting Area resources 
or visitor enjoyment or safety; 

(2) the operations utilizing the assigned Concession Facilities have been terminated or suspended by the 
Director; or 

(3) land or real property improvements assigned to the Concessioner are no longer necessary for the 
concession operation. 

(c) Effect of Withdrawal 

Any permanent withdrawal of assigned Concession Facilities which the Director or the Concessioner 
considers to be essential for the Concessioner to provide the visitor services required by this 
CONTRACT will be treated as a termination of this CONTRACT pursuant to Section 16. The 
Concessioner will be compensated pursuant to Section 17 for the value of any Leasehold Surrender 
Interest it may have, if any, in permanently withdrawn Concession Facilities. No other compensation is 
due the Concessioner in these circumstances. 

(d) Right of Entry 

The Director shall have the right at any time to enter upon or into the Concession Facilities assigned to 
the Concessioner under this CONTRACT for any purpose he may deem necessary for the administration 
of the Area. 
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(e) Personal Property 

(1) Personal Property Provided by the Concessioner. The Concessioner shall provide al1 personal 
property, including without limitation removable equipment, furniture and goods, necessary for its 
operations under this CONTRACT, unless such personal property is provided by the Director as set forth 
in subsection (e)(2). 

(2) Personal Property Provided by the Government. The Director may provide certain items of 
government personal property, including without limitation removable equipment, furniture and goods, 
for the Concessioner's use in the performance of this CONTRACT. The Director hereby assigns 
government personal property listed in Exhibit E to the Concessioner as of the effective date of this 
CONTRACT. This Exhibit E will be modified from time to time by the Director as items may be 
withdrawn or additional items added. The Concessioner shall be accountable to the Director for the 
government personal property assigned to it and shall be responsible for maintaining the property as 
necessary to keep it in good and operable condition. If the property ceases to be serviceable, it shall be 
returned to the Director for disposition. 

(f) Condition of Concession Facilities 

The Concessioner has inspected the Concession Facilities and any assigned government personal 
property, is thoroughly acquainted with their condition, and accepts the Concession Facilities, and any 
assigned government personal property, "as is." 

(g) Utilities Provided by the Director. 

The Director may provide utilities to the Concessioner for use in connection with the operations required 
or authorized hereunder when available and at rates to be determined in accordance with Applicable . 
Laws. 

(h) Utilities not provided by the Director 

If the Director does not provide utilities to the Concessioner, the Concessioner shall, with the written 
approval of the Director and under any requirements that the Director shall prescribe, secure necessary 
utilities at its own expense from sources outside the Area or shall install the utilities within the Area with 
the written permission of the Director, subject to the following conditions: 

(1) Any water rights deemed necessary by the Concessioner for use ofwater on Area or other federal 
lands must be acquired at the Concessioner's expense in accordance with applicable State procedures and 
law. Upon expiration or termination of this CONTRACT for any reason, the Concessioner must assign 
these water rights to the United States without compensation, and these water rights will become the 
property of the United States; 

(2) If requested by the Director, the Concessioner must provide to the Director any utility service 
provided by the Concessioner under this section to such extent as will not unreasonably restrict 
anticipated use by the Concessioner. Unless otherwise agreed by the Concessioner and the Director in 
writing, the rate per unit charged the Director for such service shall be approximately the average cost 
per unit of providing such service; and 
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(3) All appliances and machinery to be used in connection with the privileges granted in this subsection, 
as well as the plans for location and installation of such appliances and machinery, shall first be approved 
by the Director. 

SEC. 9. CONSTRUCTION OR INSTALLATION OF REAL PROPERTY IMPROVEMENTS 

(a) Construction of Real Property Improvements 

The Concessioner may construct or install upon lands assigned to the Concessioner under this 
CONTRACT only those real property improvements that are determined by the Director to be necessary 
and appropriate for the conduct by the Concessioner of the visitor services required and/or authorized 
under this CONTRACT. Construction or installation of real property improvements may occur only after 
the written approval by the Director of their location, plans, and specifications. The form and content of 
the application and the procedures for such approvals, as may be modified by the Director from time to 
time, are set forth in Exhibit F. All real property improvements constructed or installed by the 
Concessioner will imrrlediately become the property of the United States and be considered Concession 
Facilities. 

(b) Removal of Real Property Improvements 

(1) The Concessioner may not remove, dismantle, or demolish real property improvements in the Area 
without the prior approval of the Director. 

(2) Any salvage resulting from the authorized removal, severance or demolition of a real property 
improvement within the Area shall be the property of the United States. 

(3) In the event that an assigned real property improvement is removed, abandoned, demolished, or 
substantially destroyed and no other improvement is constructed on the site, the Concessioner, at its 
expense, shall promptly, upon the request of the Director, restore the site as nearly as practicable to its 
original condition. 

(c) Leasehold Surrender Interest 

(1) This CONTRACT hereby provides the Concessioner, subject to all applicable definitions, 
requirements and limitations of this CONTRACT and Exhibit A, a Leasehold Surrender Interest in 
Capital Improvements constructed by the Concessioner under the terms of this CONTRACT, including, 
but not limited to, those Capital Improvements constructed as part of the Concession Facilities 
Improvement Program and those Capital Improvements which result from the Major Rehabilitation of an 
existing real property improvement. Upon completion of a Major Rehabilitation by the Concessioner, an 
existing real property improvement assigned to the Concessioner in which the Concessioner had no 
Leasehold Surrender Interest prior to the Major Rehabilitation shall be considered as a Capital 
Improvement for all purposes of this CONTRACT. 

(2) This CONTRACT may provide the Concessioner a Leasehold Surrender Interest in real property 
improvements resulting from possessory interest obtained under the terms of a possessory interest 
concession contract. Exhibit G describes the real property improvements, if any, in which the 
Concessioner has such a Leasehold Surrender Interest and states the value of this Leasehold Surrender 
Interest as of the effective date of this CONTRACT. 
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(3) The Concessioner shall not obtain Leasehold Surrender Interest under this CONTRACT except as 
may be provided in Exhibit A and ExhibitF. Among other matters, no Leasehold Surrender Interest shall 
be obtained as a result of expenditures from the Repair and Maintenance Reserve described in this 
CONTRACT, and this CONTRACT does not provide a Leasehold Surrender Interest as a result of 
expenditures for repair and maintenance of Concession Facilities of any nature. 

(d) Concession Facilities Improvement Program 

(1) The Concessioner shall undertake and complete an improvement program (hereinafter "Concession 
Facilities Improvement Program") costing no more than $906,000 (in constant 2003 dollars) as adjusted 
for each project to reflect par value in the year of actual construction in accordance with the appropriate 
indexes of the Department ofLabor's CPI-U Index, as published by the Department of Labor. 

(2) The Concession Facilities Improvement Program shall include: 

PROJECT ESTIMATED START DATE COMPLETION,­
PROJECT COST DATE 

UNINFLATED 
Deferred Maintenance $39,000 2005 12/3112005 

Visitor Food and $772,000 2006 1/1/2007 
Beverage Servery 
Dining Area Remodel 
Installation ofWood $95,000 2006 1/1/2007 
Paneling 
Total $906,000 

The size, scope and location of each project may be adjusted to address planning and other 
circumstances. However, the requirements set forth in Section 9 (d) (1) shall not change. 

(3) The Concessioner shall commence construction under the Concession Facilities Improvement 
Program as identified in Section 9. (d) (2) in a manner that demonstrates to the satisfaction of the 
Director that the Concessioner is in good faith carrying the Concession Facilities Improvement Program 
forward reasonably under the circumstances. No construction may begin until the Concessioner receives 
written approval from the Director ofplans and specifications in accordance with Exhibit F. During the 
period of construction, the Concessioner shall provide the Director with such evidence or documentation, 
as may be satisfactory to the Director, to demonstrate that the Concession Facilities Improvement 
Program duly is being carried forward. 

(4) The Concessioner shall complete and have the real property improvements available for public use as 
identified in Section 9. (d)(2). The Director may extend this date in circumstances where the Director 
determines that the delay resulted from events b~yond the control of the Concessioner. 
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SEC. 10. MAINTENANCE 

(a) Maintenance Obligation 

The Concessioner shall be solely responsible for maintenance, repairs, housekeeping, and 
grounds keeping for all Concession Facilities to the satisfaction of the Director. 

(b) Maintenance Plan 

For these purposes, the Director, acting through the Superintendent, shall undertake appropriate 
inspections, and shall establish and revise, as necessary, a Maintenance Plan consisting of specific 
maintenance requirements which shall be adhered to by the Concessioner. The initial Maintenance Plan 
is set forth in Exhibit H. The Director in his discretion may make reasonable modifications to the 
Maintenance Plan from time to time after consultation with the Concessioner. Such modifications shall 
be in furtherance of the purposes of this CONTRACT and shall not be inconsistent with the terms and 
conditions of the main body of this CONTRACT. 

(c) Repair and Maintenance Reserve 

(1) The Concessioner shall establish and manage a Repair and Maintenance Reserve. The funds in this 
Reserve shall be used to carry out, on a proj ect basis in accordance with Exhibits F and H, repair and 
maintenance of Concession Facilities that are non-recurring within a seven-year time frame. Such 
projects may include repair or replacement of foundations, building frames, window frames, sheathing, 
subfloors, drainage, rehabilitation ofbuilding systems such as electrical, plumbing, built-in heating and 
air conditioning, roof replacement and similar projects. Projects will be carried out by the Concessioner 
as the Director shall direct in writing in advance of any expenditure being made and in accordance with 
project proposals approved by the Director. No projects may be commenced until the Concessioner 
receives written approval from the Director. 

(2) Projects paid for with funds from the Repair and Maintenance Reserve will not include routine, 
operational maintenance of facilities or housekeeping and groundskeeping activities. Nothing in this 
section shall lessen the responsibility of the Concessioner to carry out the maintenance and repair of 
Concession Facilities or housekeeping and groundskeeping responsibilities as required by this 
CONTRACT from Concessioner funds exclusive of the funds contained in the Repair and Maintenance 
Reserve. 

(2) (3) The Concessioner shall establish within its accounting system a Repair and Maintenance 
Reserve. The Concessioner shall debit to this Reserve, within fifteen (15) days after the last day of each 
month that the Concessioner operates a sum equal to: ONE percent (1 %) of the Concessioner's gross 
receipts for the previous month. lfthe Concessioner fails to make timely debits to the Repair and 
Maintenance Reserve, the Director may terminate this CONTRACT for default or may require the 
Concessioner to post a bond in an amount equal to the estimated annual Repair and Maintenance Reserve 
allocation, based on the preceding year's gross receipts. 

(4) The balance in the Repair and Maintenance Reserve shall be available for proj ects in accordance 
with the Reserve's purpose. For all expenditures made for each project from the Repair and Maintenance 
Reserve, the Concessioner shall maintain auditable records including invoices, billings, canceled checks, 
and other documentation satisfactory to the Director. Failure to expend Repair and Maintenance Reserve 
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Funds when directed by the Director shall be considered as a material breach of this CONTRACT for 
which the Director may seek monetary damages and other legal relief: including, without limitation, 
temrination of this CONTRACT. 

(5) Repair and Maintenance Reserve funds shall not be used for a major rehabilitation as defined in this 
CONTRACT. The Concessioner shall obtain no ownership, Leasehold Surrender Interest, or other 
compensable interest as a consequence of the expenditure ofRepair and Maintenance Reserve funds. 

(6) Any Repair and Maintenance Reserve funds not duly expended by the Concessioner as of the 
termination or expiration of this CONTRACT shall be retained by the Concessioner (subject to otherwise 
applicable terms and conditions of this CONTRACT). 

SEC. 11. FEES 

(a) Franchise Fee 

(1) For the term of this CONTRACT, the Concessioner shall pay to the Director for the privileges 
granted under this CONTRACT a franchise fee equal to NINETEEN PERCENT (19%) of the 
Concessioner's gross receipts for the preceding year or portion of a year. 

(2) Neither the Concessioner nor the Director shall have a right to an adjustment ofthe fees except as 
provided below. The Concessioner has no right to waiver of the fee under any circumstances. 

(b) Payments Due 

(1) The franchise fee shall be due on a monthly basis at the end of each month and shall be paid by the 
Concessioner in such a manner that the Director shall receive payment within fifteen (15) days after the 
last day of each month that the Concessioner operates. This monthly payment shall include the franchise 
fee equal to the specified percentage of gross receipts for the preceding month. 

(2) The Concessioner shall pay any additional fee amounts due at the end of the operating year as a 
result of adjustments at the time of submission of the Concessioner's Annual Financial Report. 
Overpayments shall be offset against the following year's fees. In the event of termination or expiration 
of this CONTRACT, overpayments will first be offset against any amounts due and owing the 
Government, and the remainder will be paid to the Concessioner. 

(3) All franchise fee payments consisting of $1 0,000 or more, shall be deposited electronically by the 
Concessioner using the Treasury Financial Communications System. 

(c) Interest 

An interest charge will be assessed on overdue amounts for each thirty (30) day period, or portion 
thereof, that payment is delayed beyond the fifteen (15) day period provided for above. The percent of 
interest charged will be based on the current value of funds to the United States Treasury as published 
quarterly in the Treasury Fiscal Requirements Manual. The Director may also impose penalties for late 
payment to the extent authorized by Applicable Law. 
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(d) Adjustment of Franchise Fee 

(1) The Concessioner or the Director may request, in the event that either considers that extraordinary, 
unanticipated changes have occurred after the effective date of this CONTRACT, a reconsideration and 
possible subsequent adjustment of the franchise fee established in this section. For the purposes of this 
section, the phrase "extraordinary, unanticipated changes" shall mean extraordinary, unanticipated 
changes from the conditions existing or reasonably anticipated before the effective date ofthi8 
CONTRACT which have or will significantly affect the probable value of the privileges granted to the 
Concessioner by this CONTRACT. For the purposes of this section, the phrase "probable value" means 
a reasonable opportunity for net profit in relation to capital invested and the obligations of this 
CONTRACT. 

(2) The Concessioner or the Director must make a request for a reconsideration by mailing, within sixty 
(60) days from the date that the party becomes aware, or should have become aware, of the possible 
extraordinary, unanticipated changes, a written notic~ to the other party that includes a description of the 
possible extraordinary, unanticipated changes and why the party believes they have affected or will 
significantly affect the probable value of the privileges granted by this CONTRACT. 

(3) If the Concessioner and the Director agree that extraordinary, unanticipated changes have occurred, 
the Concessioner and the Director will undertake good faith negotiations as to an appropriate adjustment 
of the franchise fee. 

(4) The negotiation wi1llast for a period of sixty (60) days from the date the Concessioner and the 
Director agree that extraordinary, unanticipated changes occurred. If the negotiation results in agreement 
as to an adjustment (up or down) of the franchise fee within this period, the franchise fee will be adjusted 
accordingly, prospectively as of the date of agreement. 

(5) If the negotiation does not result in agreement as to the adjustment of the franchise fee within this 
sixty (60) day period, then either the Concessioner or the Director may request binding arbitration to 
determine the adjustment to franchise fee in accordance with this section. Such a request for arbitration 
must be made by mailing written notice to the other party within fifteen (15) days of the expiration of the 
sixty (60) day period. 

(6) Within thirty (30) days of receipt of such a written notice, the Concessioner and the Director shall 
each select an arbiter. These two arbiters, within thirty (30) days of selection, must agree to the selection 
of a third arbiter to complete the arbitration panel. Unless otherwise agreed by the parties, the arbitration 
panel shall establish the procedures of the arbitration. Such procedures must provide each party a fair 
and equal opportunity to present its position on the matter to the arbitration panel. 

(7) The arbitration panel shall consider the written submissions and any oral presentations made by the 
Concessioner and the Director and provide its decision on an adjusted franchise fee (up, down or 
unchanged) that is consistent with the probable value of the privileges granted by this CONTRACT 
within sixty (60) days of the presentations. 

(8) Any adjustment to the franchise fee resulting from this Section shall be prospective only. 

(9) Any adjustment to the franchise fee will be embodied in an amendment to this CONTRACT. 
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(10) During the pendency of the process described in this Section, the Concessioner shall continue to 
make the established franchise fee payments required by this CONTRACT. 

SEC. 12. INDEMNIFICATION AND INSURANCE 

(a) Indemnification 

The Concessioner agrees to assume liability for and does hereby agree to save, hold harmless, protect, 
defend and indemnify the United States of America, its agents and employees from and against any and 
all liabilities, obligations, losses, damages or judgments (including without limitation penalties and 
fines), claims, actions, suits, costs and expenses (including without limitation attorneys fees and experts' 
fees) of any kind and nature whatsoever on account of fire or other peril, bodily injury, death or property 
damage, or claims for bodily injury, death or property damage of any nature whatsoever, and by 
whomsoever made, in any way connected with or arising out of the activities of the Concessioner, its 
employees, agents or contractors under this CONTRACT. This indemnification shall survive the 
termination or expiration ofthis CONTRACT. 

(b) Insurance in General 

(1) The Concessioner shall obtain and maintain during the entire term of this CONTRACT at its sole 
cost and expense, the types and amounts of insurance coverage necessary to fulfill the obligations of this 
CONTRACT as detenmned by the Director. The initial insurance requirements are set forth below and 
in Exhibit 1. Any changed or additional requirements that the Director determines necessary must be 
reasonable and consistent with the types and coverage amounts of insurance a prudent businessperson 
would purchase in similar circumstances. The Director shall approve the types and amounts of insurance 
coverage purchased by the Concessioner. 

(2) The Director will not be responsible for any omissions or inadequacies of insurance coverages and 
amounts in the event the insurance purchased by the Concessioner proves to be inadequate or otherwise 
insufficient for any reason whatsoever. 

(3) At the request of the Director, the Concessioner shall at the time insurance is first purchased and 
annually thereafter, provide the Director with a Certificate of Insurance that accurately details the 
conditions of the policy as evidence of compliance with this section. The Concessioner shall provide the 
Director immediate written notice of any material change in the Concessioner's insurance program 
hereunder, including without limitation, cancellation of any required insurance coverages. 

(c) Commercial Public Liability 

(1) The Concessioner shall provide conunercial general liability insurance against claims arising out of 
or resulting from the acts or omissions of the Concessioner or its employees, agents or contractors, in 
carrying out the activities and operations required andlor authorized under this CONTRACT. 

(2) This insurance shall be in the amount commensurate with the degree of risk and the scope and size of 
the activities required andlor authorized under this CONTRACT, as more specifically set forth in Exhibit 
1. Furthermore,· the conunercial general liability package shall provide no less than the coverages and 
limits described in Exhibit 1. 
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(3) All liability policies shall specify that the insurance company shall have no right of subrogation 
against the United States of America and shall provide that the United States of America is named an 
additional insured. 

(4) From time to time, as conditions in the insurance industry warrant, the Director may modify Exhibit I 
to revise the minimum required limits or to require additional types of insurance, provided that any 
additional requirements must be reasonable and consistent with the types of insurance a prudent 
businessperson would purchase in similar circumstances. 

(d) Property Insurance 

(1) In the event of damage or destruction, the Concessioner will repair or replace those Concession 
Facilities and personal property utilized by the Concessioner in the performance ofthe Concessioner's 
obligations under this CONTRACT. 

(2) For this purpose, the Concessioner shall provide fIre and extended insurance coverage on Concession 
Facilities for all or part of their replacement cost as specifIed in Exhibit I in amounts no less than the 
Director may require during the term of the CONTRACT. The minimum values currently in effect are 
set forth in Exhibit I. 

(3) Commercial property insurance shall provide for the Concessioner and the United States of America 
to be named insured as their interests may appear. 

(4) In the event of loss, the Concessioner shall use all proceeds of such insurance to repair, rebuild, 
restore or replace Concession Facilities and/or personal property utilized in the Concessioner's 
operations under this CONTRACT, as directed by the Director. Policies may not contain provisions 
limiting insurance proceeds to in situ replacement. The lien provision of Section 13 shall apply to such 
insurance proceeds. The Concessioner shall not be relieved of its obligations under subsection (d)(1) 
because insurance proceeds are not suffIcient to repair or replace damaged or destroyed property. 

(5) Insurance policies that cover Concession Facilities shall contain a loss payable clause approved by 
the Director which requires insurance proceeds to be paid directly to the Concessioner without requiring 
endorsement by the United States. The use of insurance proceeds for repair or replacement of 
Concession Facilities will not alter their character as properties of the United States and, notwithstanding 
any provision ofthis CONTRACT to the contrary, the Concessioner shall gain no ownership, Leasehold 
Surrender Interest or other compensable interest as a result of the use of these insurance proceeds. 

(6) The commercial property package shall include the coverages and amounts described in Exhibit 1. 

SEC. 13. BONDS AND LIENS 

(a) Bonds 

The Director may require the Concessioner to furnish appropriate forms ofbonds in amounts reasonable 
in the circumstances .and acceptable to the Director, in order to ensure faithful performance of the 
Concessioner's obligations under this CONTRACT. 
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(b) Lien 

As additional security for the faithful perfonnance by the Concessioner of its obligations under this 
CONTRACT, and the payment to the Government of all damages or claims that may result from the 
Concessioner's failure to observe any such obligations, the Government shall have at all times the first 
lien on all assets of the Concessioner within the Area, including, but not limited to, all personal property 
of the Concessioner used in perfonnance of the CONTRACT hereunder within the Area and any 
Leasehold Surrender Interest of the Concessioner. 

SEC. 14. ACCOUNTING RECORDS AND REPORTS 

(a) Accounting System 

(1) The Concessioner shall maintain an accounting system under which its accounts can be readily 
identified with its system of accounts classification. Such accounting system shall be capable of 
providing the infonnation required by this CONTRACT, including but not limited to the Concessioner's 
repair and maintenance obligations. The Concessioner's system of accounts classification shall be 
directly related to the Concessioner Annual Financial Report Fonn issued by the Director. 

(2) If the Concessioner's annual gross receipts are $500,000or more, the Concessioner must use the 
accrual accounting method. 

(3) In computing net profits for any purposes of this CONTRACT, the Concessioner shall keep its 
accounts in such manner that there can be no diversion or concealment ofprofits or expenses in the 
operations authorized under this CONTRACT bymeans of arrangements for the procurement of 
equipment, merchandise, supplies or services from sources controlled by or under common ownership 
with the Concessioner or by any other device. 

(b) Annual Financial Report 

(1) The Concessioner shall submit annually as soon as possible but not later than one hundred twenty 
(120) days after the last day of its fiscal year a financial statement for the preceding fiscal year or portion 
of a year as prescribed by the Director ("Concessioner Annual Financial Report"). 

(2) If the annual gross receipts of the Concessioner are in excess of $1 ,000,000, the financial statements 
shall be audited by an independent Certified Public Accountant in accordance with Generally Accepted 
Auditing Standards (GAAS) and procedures promulgated by the American Institute of Certified Public 
Accountants. 

(3) Ifannual gross receipts are between $500,000, and $1,000,000, the fmancial statements shall be 
reviewed by an independent Certified Public Accountant in accordance with Generally Accepted 
Auditing Standards (GAAS) and procedures promulgated by the American Institute of Certified Public 
Accountants. 

(4) If annual gross receipts are less than $500,000, the financial statements may be prepared without 
involvement by an independent Certified Public Accountant, unless otherwise directed by the Director. 
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(c) Other Financial Reports 

(1) Balance Sheet. Within ninety (90) days of the execution of this CONTRACT or its effective date, 
whichever is later, the Concessioner shall submit to the Director a balance sheet as of the beginning date 
of the term of this CONTRACT. The balance sheet shall be audited or reviewed, as detennined by the 
annual gross receipts, by an independent Certified Public Accountant. The balance sheet shall be 
accompanied by a schedule that identifies and provides details for all capital improvements in which the 
Concessioner claims a Leasehold Surrender Interest. The schedule must describe these capital 
improvements in detail showing for each such capital improvement the date acquired., constructed or 
installed 

(2) Statements of Reserve Activity. The Concessioner shall submit annually, not later than one hundred 
twenty (120) days after the end of the Concessioner's accounting year, a statement reflecting total 
activity in the Maintenance Reserve for the preceding accounting year. The statement must reflect 
monthly inflows and outflows on a project by project basis. 

SEC. 15. OTHER REPORTING REQUIREMENTS 

The following describes certain other reports required under this CONTRACT: 

(a) Insurance Certification 

As specified in Section 12, the Concessioner shall, at the request of the Director, provide the Director 
with a Certificate of Insurance for all insurance coverages related to its operations under this 
CONTRACT. The Concessioner shall give the Director immediate written notice of any material change 
in its insurance program, including without limitation, any cancellation of required insurance coverages. 

(b) Environmental Reporting 

The Concessioner shall submit environmental reports as specified in Section 6 of this CONTRACT, and 
as otherwise required by the Director under the terms of this CONTRACT. 

(c) Miscellaneous Reports and Data 

The Director from time to time may require the Concessioner to submit other reports and data regarding 
its performance under the CONTRACT or otherwise, including, but not limited to, operational 
information. 

SEC. 16. SUSPENSION, TERMINATION, OR EXPIRATION 

(a) Suspension 

The Director may temporarily suspend operations under this CONTRACT in whole or in part in order to 
protect Area visitors or to protect, conserve and preserve Area resources. No compensation of any nature 
shall be due the Concessioner by the Director in the event of a suspension of operations, including, but 
not limited to, compensation for losses based on lost income, profit, or the necessity to make 
expenditures as a result of the suspension. 
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(b) Termination 

(1) The Director may terminate this CONTRACT at any time in order to protect Area visitors, protect, 
conserve, and preserve Area resources, or to limit visitor services in the Area to those that continue to be 
necessary and appropriate. 

(2) The Director may terminate this CONTRACT if the Director determines that the Concessioner has 
materially breached any requirement of this CONTRACT, including, but not limited to, the requirement 
to maintain and operate visitor services to the satisfaction of the Director, the requirement to provide 
only those visitor services required or authorized by the Director pursuant to this CONTRACT, the 
requirement to pay the established franchise fee, the requirement to prepare and comply with an 
Environmental Management Program, the requirement to duly expend funds from the repair and 
maintenance reserve and the requirement to comply with Applicable Laws. 

(3) In the event of a breach of the CONTRACT, the Director will provide the Concessioner an 
opportunity to cure by providing written notice to the Concessioner of the breach. ill the event of a 
monetary breach, the Director will give the Concessioner a fifteen (15) day period to cure the breach. If 
the breach is not cured within that period, then the Director may terminate the CONTRACT for default. 
ill the event of a nonmonetary breach, if the Director considers that the nature of the breach so permits, 
the Director will give the Concessioner thirty (30) days to cure the breach, or to provide a plan, to the 
satisfaction of the Director, to cure the breach over a specified period oftime. If the breach is not cured 
within this specified period of time, the Director may terminate the CONTRACT for default. 
Notwithstanding this provision, repeated breaches (two or more) of the same nature shall be grounds for 
termination for default without a cure period. In the event of a breach of any nature, the Director may 
suspend the Concessioner's operations as appropriate in accordance with Section 16(a). 

(4) The Director may terminate this CONTRACT upon the filing or the execution of a petition in 
bankruptcy by or against the Concessioner, a petition seeking relief of the same or different kind under 
any provision of the Bankruptcy Act or its successor, an assignment by the Concessioner for the benefit 
of creditors, a petition or other proceeding against the Concessioner for the appointment of a trustee, 
receiver, or liquidator, or, the taking by any person or entity of the rights granted by this CONTRACT or 
any part thereof upon execution, attachment or other process of law or equity. The Director may 
temnnate this CONTRACT if the Director determines that the Concessioner is unable to perform the 
terms of CONTRACT due to bankruptcy or insolvency. 

(5) Termination ofthis CONTRACT for any reason shall be by written notice to the Concessioner. 

(c) Notice of Bankruptcy or Insolvency 

The Concessioner must give the Director immediate notice (within five (5) days) after the filing of any 
petition in bankruptcy, filing any petition seeking relief of the same or different kind under any provision 
of the Bankruptcy Act or its successor, or making any assignment for the benefit of creditors. The 
Concessioner must also give the Director immediate notice of any petition or other proceeding against 
the Concessioner for the appointment of a trustee, receiver, or liquidator, or, the taking by any person or 
entity of the rights granted by this CONTRACT or any part thereof upon execution, attachment or other 
process oflaw or equity. For purposes of the bankruptcy statutes, NPS considers that this CONTRACT 
is not a lease but an executory contract exempt from inclusion in assets of Concessioner pursuant to 11 
U.S.C.365. 
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(d) Requirements in the Event of Termination or Expiration 

(1) In the event of termination ofthis CONTRACT for any reason or expiration of this CONTRACT, the 
total compensation due the Concessioner for such termination or expiration shall be as described in 
Section 17 of this CONTRACT. No other compensation of any nature shall be due the Concessioner in 
the event of a termination or expiration of this CONTRACT, including, but not limited to, compensation 
for losses based on lost income, profit, or the necessity to make expenditures as a result of the 
termination. 

(2) Upon termination of this CONTRACT for any reason, or upon its expiration, and except as otherwise 
provided in this section, the Concessioner shall, at the Concessioner's expense, promptly vacate the Area, 
remove all of the Concessioner's personal property, repair any injury occasioned by installation or 
removal of such property, and ensure that Concession Facilities are in at least as good condition as they 
were at the beginning of the term of this CONTRACT, reasonable wear and tear excepted. The removal 
of such personal property must occur within thirty (30) days after the termination of this CONTRACT 
for any reason or its expiration (unless the Director in particular, circumstances requires immediate 
removal). 

(3) To avoid interruption of services to the public upon termination of tIlls CONTRACT for any reason, 
or upon its expiration, the Concessioner, upon the request of the Director, shall consent to the use by 
another operator of the Concessioner's personal property, excluding inventories if any, not including 
current or intangible assets, for a period of time not to exceed one (1) year from the date of such 
termination or expiration. The other operator shall pay the Concessioner an annual fee for use of such 
property, prorated for the period of use, in the amount of the annual depreciation of such property, plus a 
return on the book value of such property equal to the prime lending rate, as published by the Federal 
Reserve System Board of Governors, effective on the date the operator assumes managerial and 
operational responsibilities. In such circumstances, the method of depreciation applied shall be either 
straight line depreciation or depreciation as shown on the Concessioner's Federal income tax return, 
whichever is less. To avoid interruption of services to the public upon termination of this CONTRACT 
for any reason or its expiration, the Concessioner shall, if requested by the Director, sell its existing 
inventory to another operator at the purchase price as shown on applicable invoices. 

SEC. 17. COMPENSATION 

(a) Just Compensation 

The compensation provided by this Section shall constitute full and just compensation to the 
Concessioner for all losses and claims occasioned by the circumstances described below. 

(b) Compensation for CONTRACT expiration or termination 

If, for any. reason, including CONTRACT expiration or termination, the Concessioner shall cease to be 
authorized by the Director to conduct operations under this CONTRACT, the Concessioner shall convey 
to a person designated by the Director (including the Director if appropriate) any Leasehold Surrender 
Interest it has under the terms of this CONTRACT and the Director shall, subject to the terms and 
conditions of this CONTRACT, assure that the Concessioner is paid the Leasehold Surrender Interest 
Value. 
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(c) Procedures for Establishing the Value of a Leasehold Surrender Interest 

At any time during the tenn of this CONTRACT, the Concessioner shall, when requested by the 
Director, enter into negotiations with the Director as to the value of the Concessioner's Leasehold 
Surrender Interest under this CONTRACT. In the event that such negotiations fail to determine an 
agreed upon value within a reasonable period of time as detennined by the Director, the Director or the 
Concessioner may initiate arbitration proceedings to determine such value upon written request to the 
other party. Such arbitration proceedings shall be conducted in accordance with the arbitration 
procedures set forth in Exhibit A. In these circumstances, the Concessioner and the Director shall each 
select an arbiter. The two arbiters, within thirty (30) days of selection, must agree to the selection of a 
third arbiter to complete the arbitration panel in accordance with Exhibit A. The arbitration panel shall 
consider the written submissions and any oral presentations made by the Concessioner and the Director 
and shall determine the value of the Leasehold Surrender Interest consistent with the tenns of this 
CONTRACT, including without limitation Exhibit A. The arbitration panel shall also provide a means to 
calculate the change in the value of such Leasehold Surrender Interest as may occur for up to two (2) 
years from the date ofthe initial determination. The determination of the arbitration panel shall be 
binding on the Director and the Concessioner. 

(d) Compensation for Personal Property 

No compensation is due the Concessioner from the Director or a successor concessioner for the 
Concessioner's personal property used in operations under this CONTRACT. However, the Director or a 
successor concessioner may purchase such personal property from the Concessioner subject to mutually 
agreed upon tenns. Personal property not removed from the Area by the Concessioner in accordance 
with the tenns of this CONTRACT shall be considered abandoned property subj ect to disposition by the 
Director, at full cost and expense of the Concessioner, in accordance with Applicable Laws. Any cost or 
expense incurred by the Director as a result of such disposition may be offset from any amounts owed to 
the Concessioner by the Director to the extent consistent with Applicable Laws. 

SEC. 18. ASSIGNMENT, SALE OR ENCUMBRANCE OF INTERESTS 

(a) This CONTRACT is subject to the requirements of Applicable Laws, including, without limitation, 
36 CFR Part 51, with respect to proposed assignments and encumbrances, as those terms are defined by 
Applicable Laws. Failure by the Concessioner to comply with Applicable Laws is a material breach of 
this CONTRACT for which the Director may terminate this CONTRACT for default. The Director shall 
not be obliged to recognize any right of any person or entity to an interest in this CONTRACT of any 
nature, including, but not limited to, Leasehold Surrender Interest or operating rights under this 
CONTRACT, if obtained in violation of Applicable Laws. 

(b) The Concessioner shall advise any person(s) or entity proposing to enter into a transaction which 
may be subj ect to Applicable Laws, including without limitation, 36 CFR Part 51, of the requirements of 
Applicable Law and this CONTRACT. 



--- - -

CC-AWRUOOJ-05 Contract Page 26 0(27 

SEC. 19. GENERAL PROVISIONS 

(a) The Director and Comptroller General of the United States, or any of their duly authorized 
representatives, shall have access to the records of the Concessioner as provided by the terms of 
Applicable Laws. 

(b) All information required to be submitted to the Director by the Concessioner pursuant to this 
CONTRACT is subj ect to public release by the Director to the extent provided by Applicable Laws. 

(c) Subconcession or other third party agreements, including management agreements, for the provision 
of visitor services required and/or authorized under this CONTRACT are not permitted, unless approved 
in writing by the Director. 

(d) The Concessioner is not entitled to be awarded or to have negotiating rights to any Federal 
procurement or service contract by virtue of any provision of this CONTRACT. 

(e) Any and all taxes or assessments of any nature that may be lawfully imposed by any State or its 
political subdivisions upon the property or business of the Concessioner shall be paid promptly by the 
Concessioner. 

(f) No member of, or delegate to, Congress or Resident Commissioner shall be admitted to any share or 
part of this CONTRACT or to any benefit that may arise from this CONTRACT but this restriction shall 
not be construed to extend to this CONTRACT if made with a corporation or company for its general 
benefit. 

(g) This CONTRACT is subject to the provisions of 43 CFR, Subtitle A, Subpart D, concerning 
nonprocurement debannent and suspension. The Director may recommend that the Concessioner be 
debarred or suspended in accordance with the requirements and procedures described in those 
regulations, as they are effective now or may be revised in the future. 

(h) This CONTRACT contains the sole and entire agreement ofthe parties. No oral representations of 
any nature fonn the basis of or may amend this CONTRACT. This CONTRACT may be extended, 
renewed or amended only when agreed to in writing by the Director and the Concessioner. 

(i) This CONTRACT does not grant rights or benefits of any nature to any third party. 

(j ) The invalidity of a specific provision of this CONTRACT shall not affect the validity of the 
remaining provisions of this CONTRACT. 

(k) Waiver by the Director or the Concessioner of any breach of any of the tenns of this CONTRACT by 
the other party shall not be deemed to be a waiver or elimination of such term, nor of any subsequent 
breach of the same type, nor of any other term of the CONTRACT. The subsequent acceptance of any 
payment ofmoney or other performance required by this CONTRACT shall not be deemed to be a 
waiver of any preceding breach of any term ofthe CONTRACT. 

-~-
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(1) Claims against the Director (to the extent subject to 28 U.S.C. 2514) arising from this CONTRACT 
shall be forfeited to the Director by any person who corruptly practices or attempts to practice any fraud 
against the United States in the proof, statement, establishment, or allowance thereof within the meaning 
of28 U.S.C. 2514. 

IN WITNESS WHEREOF, the duly authorized representatives of the parties have executed this 
CONTRACT as of the 7 day of lJ:<., , Zct.~l 

CONCESSIONER UNITED STATES OF AMERICA 

/ ~LBY t2~~,~<L. BY ,ZU1!4J~'4fa~'dt"-
Mr. Andrew N. odd Director, 

President & CEO National Park Service 

Xanterra Parks & Resorts, Inc. 
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EXHIBIT A 


LEASEHOLD SURRENDER INTEREST 


This Exhibit A to this CONTRACT establishes certain terms and conditions of the CONTRACT 
regarding the nature, scope and applicable conditions of leasehold surrender interest. In event of 
any inconsistency between this Exhibit A and Exhibit F of this CONTRACT this Exhibit A shall 
prevail. 

Section 1. Definitions 

"Arbitration" means binding arbitration conducted by an arbitration panel. All arbitration 
proceedings conducted under the authority of this Exhibit A will utilize the following procedures 
unless otherwise agreed by the Concessioner and the Director. One member of the arbitration 
panel will be selecteq. by the Concessioner, one member will be selected by the Director, and the 
third (neutral) member will be selected by the two party-appointed members. The neutral arbiter 
must be a licensed real estate appraiser. The expenses of the neutral arbiter and other associated 
common costs of the arbitration will be borne equally by the Concessioner and the Director. The· 
arbitration panel will adopt procedures that treat each party equally, give each party the 
opportunity t6 be heard, and give each party a fair opportunity to present its case. Determinations 
must be made by a majority of the members of the panel and will be binding on the Concessioner 
and the Director. 

A "capital improvement" is a structure, fixture, or non-removable equipment provided by the 
Concessioner pursuant to the terms of this CONTRACT and located on lands of the United 
States within the area. A capital improvement does not include any interest in land. Additionally, 
a capital improvement does not include any interest in personal property of any kind including, 
but not limited to, vehicles, boats, barges, trailers, or other objects, regardless of size, unless an 
item ofpersonal property becomes a fixture as defined in this Exhibit A. 

"Construction cost" of a capital improvement means the total of the incurred eligible direct and 
indirect costs necessary for constructing or installing the capital improvement that are capitalized 
by the Concessioner in accordance with Generally Accepted Accounting Principals (GAAP). 

"Consumer Price Index" means the national "Consumer Price Index--All Urban Consumers" 
published by the Department of Labor. If this index ceases to be published, the Director will 
designate another regularly published cost-of-living index approximating the national Consumer 
Price Index. 

"Depreciation" means the loss of value in a capital improvement as evidenced by the condition 
and prospective serviceability of the capital improvement in comparison with a new unit of like 
kind. 

"Eligible direct costs" means the sum of all incurred capitalized costs (in amounts no higher 
than those prevailing in the locality of the project), that are necessary both for the construction of 
a capital improvement and are typically elements of a construction contract. Eligible direct costs 
may include, without limitation, the costs of (if capitalized in accordance with GAAP and in 
amounts no higher than those prevailing in the locality of the project): building permits; 
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materials, products and equipment used in construction; labor used in construction; security 
during construction; contractor's shack and temporary fencing; material storage facilities; power 
line installation and utility costs during construction; performance bonds; and contractor's (and 
subcontractor's) profit and overhead (including job supervision, worker's compensation insurance 
and fire, liability, and unemployment insurance). 

"Eligible indirect costs" means, except as provided in the last sentence of this definition, the 
sum of all other incurred capitalized costs (in amounts no higher than those prevailing in the 
locality of the project) necessary for the construction of a capital improvement. Eligible indirect 
costs may include, without limitation, the costs of (if capitalized in accordance with GAAP and 
in amounts no higher than those prevailing in the locality of the project): architectural and 
engineering fees for plans, plan checks; surveys to establish building lines and grades; 
environmental studies; if the project is financed, the points, fees or service charges and interest 
on construction loans; all risk insurance expenses and ad valorem taxes during construction. The 
actual capitalized administrative expenses (in amounts no higher than those prevailing in the 
locality of the project did) of the Concessioner for direct, on-site construction inspection are 
eligible indirect costs'. Other administrative expenses of the Concessioner are not eligible indirect 
costs. 

"Fixtures and non-removable equipment" are manufactured items of personal property of 
independent form and utility necessary for the basic functioning of a structure that are affixed to 
and considered to be part of the structure such that title is with the Director as real property once 
installed. Fixtures and non-removable equipment do not include building materials (e.g., 
wallboard, flooring, concrete, cinder blocks, steel beams, studs, window frames, windows, 
rafters, roofing, framing, siding, lumber, insulation, wallpaper, paint, etc.). Because of their 
special circumstances, floating docks (but not other types of floating property) that may be 
constructed by the Concessioner pursuant to the terms of this CONTRACT are considered to be 
non-removable equipment for leasehold surrender interest purposes only. Except as otherwise 
indicated in Exhibit A, the term "fixture" includes the term "non-removable equipment." 

"Leasehold surrender interest" solely means a right to payment in accordance with this 
CONTRACT for related capital improvements that the Concessioner makes or provides within 
the area on lands owned by the United States pursuant to the terms and conditions of this 
CONTRACT. The existence of a leasehold surrender interest does not give the Concessioner, or 
any other person, any right to conduct business in a park area, to utilize the related capital 
improvements, or to prevent the Director or another person from utilizing the related capital 
improvements. The existence of a leasehold surrender interest does not include any interest in the 
land on which the related capital improvements are located. 

"Leasehold surrender interest value" means the amount of compensation the Concessioner is 
entitled to be paid for a leasehold surrender interest in capital improvements in accordance with 
this CONTRACT. The leasehold surrender interest value in existing capital improvements under 
the terms of this CONTRACT is an amountequal to: 

1) The initial construction cost of the related capital improvement; 

2) Adjusted by (increased or decreased) the same percentage increase or decrease as the 
percentage increase or decrease in the Consumer Price Index from the date the Director 
approves the substantial completion of the construction of the related capital improvement to 
the date ofpayment ofthe leasehold surrender interest value; 
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3) 	 Less depreciation of the related capital improvement on the basis of its condition as of the 
date of termination or expiration of this CONTRACT, or, if applicable, the date on which the 
Concessioner ceases to utilize a related capital improvement (e.g., where the related capital 
improvement is taken out of service by the Director pursuant to the terms of this 
CONTRACT). 

"Major rehabilitation" means a planned, comprehensive rehabilitation of an existing structure 
that: 

1) 	 The Director approves in advance and determines is completed within 18 months from start 
of the rehabilitation work (unless a longer period of time is approved by the Director in 
special circumstances); and 

2) 	 The construction cost of which exceeds fifty percent of the pre-rehabilitation value of the 
structure. 

"Pre-rehabilitation value" of an existing structure means the replacement cost of the structure 
less depreciation. 

"Real property improvements" means real property other than land, including, but not limited 
to, capital improvements. 

"Related capital improvement" or "related fixture" means a capital improvement in which 
the Concessioner has a leasehold surrender interest. 

"Replacement cost" means the estimated cost to reconstruct, at current prices, an eXlstmg 
structure with utility equivalent to the existing structure, using modern materials and current 
standards, design and layout. 

"Structure" means a building, dock, or similar edifice affixed to the land so as to be part of the 
real estate. A structure may include both constructed infrastructure (e.g., water, power and sewer 
lines) and constructed site improvements (e.g., paved roads, retaining walls, sidewalks, paved 
driveways, paved parking areas) that are permanently affixed to the land so as to be part of the 
real estate and that are in direct support of the use of a building, dock, or similar edifice. 
Landscaping that is integral to the construction of a structure is considered as part of a structure. 
Interior furnishings that are not fixtures are not part of a structure. 

"Substantial completion of a capital improvement" means the condition of a capital 
improvement construction project when the project is substantially complete and ready for use 
and/or occupancy. 

Section 2. Obtaining a Leasehold Surrender Interest 

The Concessioner will obtain leasehold surrender interest in capital improvements constructed in 
accordance with the terms and conditions of this CONTRACT, including, without limitation, the 
terms and conditions of this Exhibit A to the CONTRACT. 
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Section 3. Authorizing the Construction of a Capital Improvement 

The Director may only authorize or require the Concessioner to construct capital improvements 
on area lands in accordance with the terms and conditions of this CONTRACT and for the 
conduct by the Concessioner ofvisitor services, including, without limitation, the construction of 
capital improvements necessary for the conduct ofvisitor services. 

Section 4. Requirements for Beginning To Construct a Capital Improvement 

Before beginning to construct any capital improvement, the Concessioner must obtain written 
approval from the Director in accordance with the terms of this CONTRACT, including the 
terms and conditions of this Exhibit A and Exhibit F. The request for approval must include 
appropriate plans and specifications for the capital improvement and any other information that 
the Director may specify. The request must also include an estimate of the total construction cost 
of the capital improvement. The estimate of the total construction cost must specify all elements 
of the cost in such. detail as is necessary to permit the Director to determine that they are 
elements of construction cost as defined in this Exhibit. (The approval requirements of this and . 
other sections of this CONTRACT also apply to any change orders to a capital improvement 
project and to any additions to a structure or replacement of fixtures as described in this 
CONTRACT.) 

Section 5. Requirements After Substantial Completion of a Capital Improvement 

Upon substantial completion of the construction of a capital improvement in which the 
Concessioner is to obtain a leasehold surrender interest, the Concessioner must provide the 
Director a detailed construction report in accordance with the tenns and conditions of this 
CONTRACT, including without limitation Exhibit A and Exhibit F. The construction report 
must be supported by actual invoices of the capital improvement's construction cost together 
with, if requested by the Director, a written certification from a certified public accountant. The 
construction report must document, and any requested certification by the certified public 
accountant must certify, that all. components of the construction cost were incurred and 
capitalized by the Concessioner in accordance with GAAP, and that all components are eligible 
direct or indirect construction costs as defined in this Exhibit. Invoices for additional 
construction costs of elements of the proj ect that were not completed as of the date of substantial 
completion may subsequently be submitted to the Director for inclusion in the proj ect's 
construction cost. 

Section 6. Determining Construction Cost for Purposes of Leasehold Surrender Interest 
Value 

After receiving the detailed construction report (and certification, if requested), from the 
Concessioner, the Director will review the report, certification· and other information as 
appropriate to determine that the reported construction cost is consistent with the construction 
cost approved by the Director in advance of the construction and that all costs included in the 
construction cost are eligible direct or indirect costs as defined in this Exhibit A. The 
construction cost determined by the Director will be the final determination of construction cost 
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for purposes of the leasehold surrender interest value in the related capital improvement unless 
the Concessioner requests arbitration of the construction cost under Section 7 of this Exhibit A. 
The Director may at any time review a construction cost determination (subject to arbitration 
under Section 7 of this Exhibit A) if the Director has reason to believe that it was based on false, 
misleading or incomplete information. 

Section 7. Arbitrating the Construction Cost of a Capital Improvement 

If the Concessioner requests arbitration of the construction cost of a capital improvement 
determined by the Director, the request must be made in writing to the Director within 3 months 
of the date of the Director's determination of construction cost under Section 6 of this Exhibit A. 
The arbitration procedures are described in Section 1 of this Exhibit A. The decision of the 
arbitration panel as to the construction cost of the capital improvement will be binding on the 
Concessioner and the Director. 

Section 8. Actions the Concessioner Mayor Must Take Regarding Leas~hold Surrender 
Interest 

The Concessioner: 

1)· May encumber a leasehold surrender interest in accordance with the terms of this 
CONTRACT; 

2) 	 Where applicable, must transfer its leasehold surrender interest in connection with any 
assignment, termination or expiration of this CONTRACT; and 

3) May waive or relinquish a leasehold surrender interest. 

Section 9~ Extinguishment of a Leasehold Surrender Interest 

A leasehold surrender interest may not be extinguished by the expiration or termination of this 
CONTRACT and a leasehold surrender interest may not be taken for public use except on 
payment of just compensation. Payment of leasehold surrender interest value pursuant to the 
tenns of this CONTRACT will constitute the payment of just compensation for leasehold 
surrender interest within the meaning of this CONTRACT and for all other purposes. 

Section 10. Leasehold Surrender Interest Under a New Concession Contract 

If the Concessioner under this CONTRACT is awarded a new concession contract by the 
Director, and the new concession contract continues a leasehold surrender interest in related 
capital improvements, then the Concessioner's leasehold surrender interest value (established as 
ofthe date of expiration or termination of this CONTRACT) in the related capital improvements 
will be continued as the initial value of the Concessioner's leasehold surrender interest under the 
tenns of the new concession contract. 
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Section 11. Payment for Leasehold Surrender Interest if the Concessioner is not Awarded a 
New Concession Contract 

1) 	 If the Concessioner is not awarded a new concession contract after expiration or termination 
of this CONTRACT, or, the Concessioner, prior to such termination or expiration, ceases to 
utilize under the terms of this CONTRACT capital improvements in which the Concessioner 
has a leasehold surrender interest, the Concessioner will be entitled to be paid its leasehold 
surrender interest value in the related capital improvements. The leasehold surrender interest 
will not be transferred until payment of the leasehold surrender interest value. The date for 
payment of the leasehold surrender interest value, except in special circumstances beyond the 
Director's control, will be the date of expiration or termination of this CONTRACT, or the 
date the Concessioner ceases to utilize related capital improvements under the terms of this 
CONTRACT. Depreciation of the related capital improvements will be established as of the 
date of expiration or termination of this CONTRACT, or, if applicable, the date the 
Concessioner ceases to utilize the capital improvements under the terms this CONTRACT. 

2) 	 In the event that ,extraordinary circumstances beyond the control of the Director prevent the 
Director from making the leasehold surrender interest value payment as of the date of 
expiration or termination of this CONTRACT, or, as of the date the Concessioner ceases to 
utilize related capital improvements under the terms of this CONTRACT, the payment when 
made will include interest on the amount that was due on the date of expiration or 
termination of this CONTRACT or cessation of use for the period after the payment was due 
until payment is made (in addition to the inclusion of a continuing Consumer Price Index 
adjustment until the date payment is made). The rate of interest will be the applicable rate of 
interest established by law for overdue obligations of the United States. The payment for a 
leasehold surrender interest value will be made within one year after the expiration or 
termination of this CONTRACT or the cessation of use of related capital improvements 
under the terms of this CONTRACT. 

Section 12. Process for Determining Leasehold Surrender Interest Value 

In the event that the Concessioner and the Director cannot reach agreement as to a leasehold 
surrender interest value where required by the terms of this CONTRACT, the Director's 
determination of leasehold surrender interest value will be final unless binding arbitration as to 
the value is requested by the Concessioner. The arbitration procedures are described in Section 1. 
A prior decision as to the construction cost of capital improvements made by the Director or by 
an arbitration panel in accordance with this Exhibit A are final and not subject to further 
arbitration. 

Section 13. Payment of Leasehold Surrender Interest by a New Concessioner 

A new concession contract awarded to a new Concessioner will require the new Concessioner to 
pay the prior Concessioner its leasehold surrender interest value in existing capital improvements 
as determined under Section 12. 
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Section 14. Obtaining Additional Leasehold Surrender Interest by Undertaking a Major 
Rehabilitation or Adding to a Structure in Which the Concessioner has a Leasehold 
Surrender Interest 

If the Concessioner, with the written approval of the Director, undertakes a major rehabilitation 
or adds a new structure (e.g., a new wing to an existing building or an extension of an existing 
sidewalk) to an existing structure in which the Concessioner has a leasehold surrender interest, 
the Concessioner will increase its leasehold surrender interest in the related structure, effective as 
of the date of substantial completion of the major rehabilitation or new structure, by the 
construction cost of the major rehabilitation or new structure. The Consumer Price Index 
adjustment for leasehold surrender interest value purposes will apply to the construction cost as 
of the date of substantial completion of the major rehabilitation or new structure. Approvals for 
major rehabilitations and additions to structures are subject to the same requirements and 
conditions applicable to new construction as described in this CONTRACT. 

Section 15. Obtaining Additional Leasehold Surrender Interest by Replacing a Fixture in 
Which the Concessioner has a Leasehold Surrender Interest 

If the Concessioner replaces an existing fixture in which the Concessioner has a leasehold 
surrender interest with a new fixture, the Concessioner will increase its leasehold surrender 
interest by the amount of the construction cost of the replacement fixture less the construction 
cost of the replaced fixture. 

Section 16. Obtaining a Leasehold Surrender Interest ·in Existing Real Property 
Improvements in which no Leasehold Surrender Interest Exists 

1) 	 If the main body of this CONTRACT requires the Concessioner to replace fixtures in real 
property improvements in which there is no leasehold surrender interest (e.g., fixtures 
attached to an existing government facility assigned by the Director to the Concessioner),a 

. leasehold surrender interest will be obtained by the Concessioner in such replacement 
fixtures subject to the approval and determination of construction cost and other conditions 
contained in CONTRACT. 

2) 	 If the main body of this CONTRACT requires the Concessioner to undertake a major 
rehabilitation of a structure in which there is no leasehold surrender interest ~e.Q" a 

governmJ-consL Jt: lty asSlgnJ to tLcesslOnerl. upon substantial completion 
of the major rehabilitation, the Concessioner will obtain a leasehold surrender interest in the 
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Section 14. Obtaining Additional Leasehold Surrender Interest by Undertaking a Major 
Rehabilitation or Adding to a Structure in Which the Concessioner has a Leasehold 
Surrender Interest 

If the Concessioner, with the written approval of the Director, undertakes a major rehabilitation 
or adds a new structure (e.g., a new wing to an existing building or an extension of an existing 
sidewalk) to an existing structure in which the Concessioner has a leasehold surrender interest, 
the Concessioner will increase its leasehold surrender interest in the related structure, effective as 
of the date of substantial completion of the major rehabilitation or new structure, by the 
construction cost of the major rehabilitation or new strilcture. The Consumer Price Index 
adjustment for leasehold surrender interest value purposes will apply to the construction cost as 
of the date of substantial completion of the major rehabilitation or new structure. Approvals for 
major rehabilitations and additions to structures are subject to the same requirements and 
conditions applicable to new construction as described in this CONTRACT. 

Section 15. Obtaining Additional Leasehold Surrender Interest by Replacing a Fixture in 
Which the Concessioner has a Leasehold Surrender Interest 

If the Concessioner replaces an existing fixture in which the Concessioner has a leasehold 
surrender interest with a new fixture, the Concessioner will increase its leasehold surrender 
interest by the amount of the construction cost of the replacement fixture less the construction 
cost of the replaced fixture. 

Section 16. Obtaining a Leasehold Surrender Interest in Existing Real Property 
Improvements in which no Leasehold Surrender Interest Exists 

1) 	 If the main body of this CONTRACT requires the Concessioner to replace fixtures in real 
property improvements in which there is no leasehold surrender interest (e.g., fixtures 
attached to an existing government facility assigned by the Director to the Concessioner),a 

. leasehold surrender interest will be obtained by the Concessioner in such replacement 
fixtures subject to the approval and determination of construction cost and other conditions 
contained in CONTRACT. 

2) 	 If the main body of this CONTRACT requires the Concessioner to undertake a major 
rehabilitation of a structure in which there is no leasehold surrender interest (e.g., a 
government-constructed facility assigned to the Concessioner), upon substantial completion 
of the major rehabilitation, the Concessioner will obtain a leasehold surrender interest in the 
structure. The initial construction cost of this leasehold surrender interest will be the 
construction cost of the major rehabilitation. Depreciation for purposes of leasehold 
surrender interest value will apply only to the rehabilitated components of the related 
structure. 

Section 17. No Leasehold Surrender Interest Results from Repair and Maintenance of Real 
Property Improvements 

The Concessioner will not obtain initial or increased leasehold surrender interest as a result of 
repair and maintenance of real property improvements unless a repair and maintenance project is 
a major rehabilitation. 
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EXHIBIT C 

NONDISCRIMINATION 

Section I: Requirements Relating to Employment and Service to the Public 

A. 	EMPLOYMENT 

During the performance of this CONTRACT the Concessioner agrees as follows: 

1) 	 The Concessioner will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, age, national origin, or disabling condition. The 
Concessioner will take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment, without regard to their race, color, religion, sex, 
age, national origin, or disabling condition. Such action shall include, but not be limited to, 
the following: Employment upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms of compensation; and selection 
for training, including apprenticeship. The Concessioner agrees to post in conspicuous 
places, available to employees and applicants for employment, notices to be provided by the 
Secretary setting forth the provision of this nondiscrimination clause. 

2) 	 The Concessioner will, in all solicitations or advertisements for employees placed by on 
behalf of the Concessioner, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex, age, national origin, or disabling 
condition. 

3) 	The Concessioner will send to each labor union or representative of workers with which the 
Concessioner has a collective bargaining agreement or other contract or understanding, a 
notice, to be provided by the Secretary, advising the labor union or workers' representative of 
the Concessioner's commitments under Section 202 of Executive Order No. 11246 of 
September 24, 1965, as amended by Executive Order No. 11375 of October 13, 1967, and 
shall post copies of the notice in conspicuous places available to employees and applicants 
for employment. 

4) 	 Within 120 days of the commencement of a contract every Government contractor or 
subcontractor holding a contract that generates gross receipts which exceed $50,000 and 
having 50 or more employees shall prepare and maintain an affirmative action program at 
each establishment which shall set forth the contractor's policies, practices, and procedures in 
accordance with the affirmative action program requirement. 

5) 	The Concessioner will comply with all provisions of Executive Order No. 11246 of 
September 24, 1965, as amended by Executive Order No. 11375 of October 13, 1967, and of 
the rules, regulations, and relevant orders ofthe Secretary of Labor. 

6) 	 The Concessioner will furnish all information and reports required by Executive Order No. 
11246 of September 24, 1965, as amended by Executive Order No. 11375 of October 13, 
1967, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, 
and will permit access to the Concessioner's books, records, and accounts by the Secretary of 
the Interior and the Secretary of Labor for purposes of investigation to ascertain compliance 
with such rules, regulations, and orders. 
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7) 	 In the event of the Concessioner's noncompliance with the nondiscrimination clauses of this 
CONTRACT or with any of such rules, regulations, or orders, this CONTRACT may be 
canceled, tern1inated or suspended in whole or in part and the Concessioner may be declared 
ineligible for further Government concession contracts in accordance with procedures 
authorized in Executive Order No. 11246 of September 24, 1965, as amended by Executive 
Order No. 11375 of October 13, 1967, and such other sanctions may be imposed and 
remedies invoked as provided in Executive Order No. 11246 of September 24, 1965, as 
amended by Executive Order No. 11375 of October 13, 1967, or by rule, regulation, or order 
ofthe Secretary of Labor, or as otherwise provided by law. 

8) 	 The Concessioner will include the provisions of paragraphs (1) through (7) in every 
subcontract or purchase order unless exempted by rules, regulations, or orders of the 
Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of 
September 24, 1965, as amended by Executive Order No. 11375 of October 13, 1967, so that 
such provisions will be binding upon each subcontractor or vendor. The Concessioner will 
take such action with respect to any subcontract or purchase order as the Secretary may direct 
as a means of enforcing such provisions, including sanctions for noncompliance: Provided, 
however, that in the event the Concessioner becomes involved in, or is threatened with, 
litigation with a subcontractor or vendor as a result of such direction by the Secretary, the 
Concessioner may request the United States to enter into such litigation to protect the 
interests of the United States. 

B. 	CONSTRUCTION, REPAIR, AND SIMILAR CONTRACTS 

The preceding provisions A(l) through A(8) governing performance of work under this 
CONTRACT, as set out in Section 202 of Executive Order No. 11246 of September 24, 1965, as 
amended by Executive Order No. 11375 of October 13, 1967, shall be applicable to this 
CONTRACT, and shall be included in all contracts executed by the Concessioner for the 
performance of construction, repair, and similar work contemplated by this CONTRACT, and 
for that purpose the term "CONTRACT" shall be deemed to refer to this instrument and to 
contracts awarded by the Concessioner and the term "Concessioner" shall be deemed to refer to 
the Concessioner and to contractors awarded contacts by the Concessioner. 

C. 	FACILITIES 

(1) Definitions: As used herein: 

a) 	 Concessioner shall mean the Concessioner and its employees, agents, lessees, sublessees, 
and contractors, and the successors in interest ofthe Concessioner; 

b) 	 Facility shall mean any and all services, facilities, privileges, accommodations, or 

activities available to the general public and permitted by this agreement. 


(2) 	The Concessioner is prohibited from: 

a) 	 publicizing facilities operated hereunder in any manner that would directly or 
inferentially reflect upon or question the acceptability of any person because ofrace, 
color, religion, sex, age, national origin, or disabling condition; 
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b) 	 discriminating by segregation or other means against any person. 

Section II: Accessibility 

Title V, Section 504, of the Rehabilitation Act of 1973, as amended in 1978, requires that action 
be taken to assure that any "program" or "service" being provided to the general public be 
provided to the highest extent reasonably possible to individuals who are mobility impaired, 
hearing impaired, and visually impaired. It does not require architectural access to every building 
or facility, but only that the service or program can be provided somewhere in an accessible 
location. It also allows for a wide range of methods and techniques for achieving the intent of the 
law, and calls for consultation with disabled persons in determining what is reasonable and 
feasible. 

No disabled person shall, because a Concessioner's facilities are inaccessible to or unusable by 
disabled persons, be denied the benefits of, be excluded from participation in, or otherwise be 
SUbjected to discrimination under any program or activity receiving Federal financial assistance 
or conducted by any Executive agency or by the U.S. Postal Service. 

A. 	DISCRIMINATION PROHIBITED 

A Concessioner, in providing any aid, benefit, or service, may not directly or through 
contractual, licensing, or other arrangements, on the basis of a disability: 

1) 	 Deny a qualified disabled person the opportunity to participate in or benefit from the aid, 
benefit, or service; 

2) 	 Afford a qualified disabled person an opportunity to participate in or benefit from the aid, 
benefit, or service that is not equal to that afforded others; 

3) 	 Provide a qualified disabled person with an aid, benefit, or service that is not as effective as 
that provided to others; 

4) 	 Provide different or separate aids, benefits, or services to disabled persons or to any class of 
disabled persons unless such action is necessary to provide qualified disabled persons with 
aid, benefits, or services that are as effective as those provided to others; 

5) 	 Aid or perpetuate discrimination against a qualified disabled person by providing significant 
assistance to an agency, organization, or person that discriminates on the basis of disability in 
providing any aid, benefit, or service to beneficiaries of the recipient's program; 

6) Deny a qualified disabled person the opportunity to participate as a member of plamiing or 
advisory boards; or 

7) 	 Otherwise limit a qualified disabled person in the enjoyment of any right, privilege, 
advantage, or opportunity enjoyed by others receiving an aid, benefit, or service . 

. , 

B. 	EXISTING FACILITIES 

A Concessioner shall operate each program or activity so that the program or activity, when 
viewed in its entirety, is readily accessible to and usable by disabled persons. This paragraph 
does not require a Concessioner to make each of its existing facilities or every part of a facility 
accessible to and usable by disabled persons. . 
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EXHIBITD 

ASSIGNED LAND AND REAL PROPERTY IMPROVEMENTS 


(CONCESSION FACILITIES) 


LAND ASSIGNED: 

Land is assigned in accordance with the boundari.es shown on the enclosed land assignment 
maps. 

http:boundari.es
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Land Assignment :Map 
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Land Assignment l\tlap 
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REAL PROPERTY IMPROVEMENTS ASSIGNED: 

The following real property improvements are assigned to the concessioner for use in conducting 
its operations under this CONTRACT: 

Building Name Description Area (sq. Insurance Full 
ft.) Replacement Costs 

as of 1/1/03 
Restaurant/Gift Shop One structure 50,000 $5,689,000 
Concession Dormitory Employee housing 28,500 $3,158,400 
Total Cost: $8,847,400 

Approved, effective/Jrt'# 1, 20 8'j 

By: L~J;k!.u,L
Regional Director, Midwest Region 
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EXHIBIT E 


ASSIGNED GOVERNMENT PERSONAL PROPERTY 


Government personal property IS assigned to the Concessioner for the purposes of this 
CONTRACT as follows: 

Property Number Description of Item 

***None*** 

Effective, this Lday of lkYT-;''t.k~ 20 tyl . 

Regional Director, National Park Service 
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EXHIBIT F 


CONCESSIONER CONSTRUCTION, MAJOR REHABILITATION, AND REPAIR AND 

MAINTENANCE PROJECT PROCEDURES 

A. Introduction 

This exhibit presents step-by-step procedures for the administration of Concessioner building 
projects (construction, major rehabilitation, and repair and maintenance projects) within the park 
Area. Important telIDs are defined first. Project planning and design are presented second, 
guidelines for project supervision are presented third. All projects undertaken by the 
Concessioner require a coordinated effort between the Concessioner and the Superintendent. 
This exhibit applies to the building of new structures or facilities, major rehabilitations, and the 
repair and maintenance ("R&M projects") of existing Concession Facilities that change the 
nature, appearance or. value of existing Concession Facilities. Rehabilitation projects that are not 
major rehabilitations as defined in the Contract are considered as R&M projects. Facility 
operations, custodial and preventive maintenance and maintenance needed for facility operations 
are not considered R&M projects subject to these procedures. Repair and maintenance is also 
not to be considered as a project subject to these procedures when the activity does not change 
. the nature, appearance or value of existing Concession Facilities. All projects must be proposed, 
approved, and accomplished under these procedures. In the event of anyjnconsistency between 
this exhibit and the main body of this CONTRACT and Exhibit A, the main body of the 
CONTRACT and Exhibit A will prevail. 

In accordance with the Contract, only certain new construction and major rehabilitation projects 
may qualify for leasehold surrender interest (LSI). Following these administrative procedures 
for all projects will enable the NPS to approve LSI in accordance with these contact terms. 

In addition, these procedures will enable the appraisal of LSI to occur in an orderly way. The 
documentation collected and organized by the use of these guidelines will provide a record of 
decision or "paper trail" of project development and implementation that will assist the park and 
concessioner in future planning and facility appraisal. 

All project activities shall be directed and managed as presented in the "Annual Construction and 
Repair and Maintenance Management Plan" (eMP). In addition to these activities, the eMP is 
also to present scheduled project development and implementation, as presented below under 
Item C, Project Planning and Design, paragraph 1. Individual projects included in the eMP will 
be authorized by NPS through an approved Project Statement (PS). 

Projects may be required to be reviewed under the National Environmental Policy Act (NEPA) 
of 1969, as amended. Projects within historic and culturally significant areas may require certain 
building management methods established under the National Historic Preservation Act of 1966, 
as amended. All construction shall comply with codes and building requirements adopted by 
NPS, including without limitation and where applicable, the most recent International Building 
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Code (IBC), National Fire Protection Association (NFPA) codes, the Americans with Disabilities 
Act (ADA) requirements, the Historic Preservation Act of 1966, and NPS management policies. 

The Concessioner is responsible for all aspects of project development and implementation. The 
role of the NPS is to provide direction, authorization and oversight. The Concessioner and the 
Park staff must work closely together to successfully complete construction projects in a manner 
that achieves the goals and objectives of the park Area and the NPS. 

B. Definition of Terms 

"Annual Construction and Repair and Maintenance Management Plan" (CMP): A written 

document presenting all construction, major rehabilitation and R&M projects to be undertaken 

by the Concessioner during the following calendar year after the final submittal date. 


"Approved Project Documents": Project drawings and specifications approved by the Park 

S uperintendent an~ used, by the Concessioner to direct a. contractor in the type, size and quality 

ofprojects. . 


"Change Order": A written agreement between the "Construction Supervisor" and the 
Contractor or Consultant that changes the contract documents or scope ofproject work as agreed 
upon contractually. 

"Construction": The removal or assembly ofa building, road, utility or any other facility part or 
material that changes the nature, appearance, or value of that facility. 

"Construction Supervisor": A Concessioner employee designated to administer and coordinate 
day-to-day projects representing the interests of the Concessioner and NPS and assuring quality 

, work is performed that meets the design and specifications of the project. This person must have 
the authority to direct the contractor in any way that may change the contractual agreement 
between the Concessioner and the contractor. 

"Conventional Design-Bid-Build Methods": Construction developed and implemented under 

several separate agreements managed and coordinated directly by the Concessioner. 


"Contact Person": A Concessioner employee designated as the person to contact with regard t<;> a 
specific matter, concern, or issue. 

"Facilitator": A Concessioner employee designated to have the role ofproviding structure and 

agendas for meetings with NPS and who records meeting discussions and outcomes. 


"Guaranteed Maximum Price Design-Build Construction Methods": An industry recognized 
type of construction where project consultants and contractors form an agreement to work as one 
entity providing facility construction in response to a developed request for proposal issued by 
the Concessioner. (Reference: Design Build Institute of America). 
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"Licensed Contractor": An entity performing constmction shall be certified or licensed by a 
valid governmental authority to perfoffil construction services. 
"Major Rehabilitation"; (Defined in the CONTRACT). 

"Project Coordinator": A Concession employee vested with the authority to direct consultants 
and contractors in the expenditure of constmction and R&M funds. 

"Project Statement" (PS): An agreement between NPS and the Concessioner approved by the 
Park Superintendent that authorizes the development and implementation of individual projects 
identified in a CMP. 

"Registered Technical Professionals": Architects, engineers, or any subject area expert either 
certified or licensed by the State to perform specialized services or certified by a widely 
recognized industry regulator held responsible for quality and standard application of technical 
subject matter. 

"Substantially Complete": (Defined in the CONTRACT). 

"Total Project Cost": The total of all actual project expenditures (invoiced and paid) for 
completion of a proj ect. 

"Total Project Price": The total of all estimated project expenditures for completion of a 
project. 

c. Project Planning and Design 

(1) Submit an Annual Constmction and Repair and Maintenance Plan (CMP). Before approval to 
proceed with any proj ect is granted by NPS, the Concessioner must submit a CMP for 
implementation the following year. Some projects may require several years of pi arming and 
design before constmction. The purpose of the plan is to identify the need and tentative scope of 
projects a complete year in advance of actual work to allow adequate time to prepare for proj ect 
commencement. The CMP should include any intended projects. Projects shown in the plan must 
include at least a project title; project concept description; a brief statement ofjustification; and 
anticipated NEP A and Section 106 planning and compliance established in collaboration with 
NPS staff. 

(2) Notify NPS ofIntent-to-Proceed. The Concessioner shall formally notify the Park 
Superintendent in writing of intent to proceed with any facility planning, design and/or projects. 
The project must be identified in the CMP the calendar year before to assist the NPS in 
sequencing and scheduling necessary support staff. The time ofnotification shall be sufficiently 
in advance of any Concessionerbudget formulation to assure the requirements of the Park 
Superintendent are included in the project scope before the project is funded. 

(3) Identify a Project Coordinator. The Concessioner project coordinator must be identified for 
each project. This person should have the authority to obligate project expenditures and hire and 
direct consultants and contractors, and concessioner support staff. 
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(4) Prepare a proposed Project Statement CPS). Anange and facilitate a project planning 
conference with NPS staff and prepare a proposed PS to be submitted to the Park Superintendent 
for review. The conference should be performed on the proposed project site, ifneeded. 

(a) Conference goal and product. The primary goal of the conference is to clearly identify the 
project concepts and scope at sufficient detail to carry the project through to completion without 
significant deviation from an approved PS. The product ofthe conference should be an approved 
PS prepared by the Concessioner resulting from collaboration between the Concessioner and the 
Park Superintendent. 

(b) Project Statement Content. The PS shall include the following as a minimum: Project 
description; justification; scope of work, including NEPA and Section 106 planning and 
compliance; estimated Total Project Price; proposed schedule; milestones ofNPS design review 
and third party project inspection and certification. The elements ofthe PS will function as check 
points of accountability and will vary in frequency and scope, contingent upon the nature, 
complexity and scope of the proposed project. 

(c) Leasehold Sunender Interest. If the Concessioner seeks leasehold surrender interest as a 
result of a construction project, the Concessioner must request and receive the written approval 
of the proposed construction project by the Park Superintendent in accordance with the terms of 
this leasehold surrender interest concession contract. An estimate of the amount ofleasehold 
surrender interest shall be identified in advance if the Concessioner requests leasehold surrender 
interest. The estimated leasehold sunender interest costs shall be separately identified as part of 
the Total Project Price and substantiated, if requested, with written and competitively acquired 
price proposals or construction contracts. Not all projects qualify for LSI. LSI is only granted 
under the terms ofthis CONTRACT, including, without limitation, its Exhibit A. 

(d) Methods ofEstablishing the Expected Value of Leasehold Surrender Interest. A number of 
. methods are available to estimate the Concessioner's leasehold sunender interest as long as 

eligible direct and indirect costs are specified. The methods of identifying the expected value of 
leasehold sunender interest include guaranteed maximum price design-build construction 
methods, conventional design-bid-build methods, and construction price estimates professionally 
prepared by subj ect area experts. 

(e)Professional Services and Construction. The Concessioner must assure the park in its project 
statement that for any project requiring professional services, such services shall be acquired 
from appropriate registered technical professionals. Licensed contractors shall perform all 
project work unless otherwise approved in writing by the Superintendent. The Concessioner shall 
provide for registered technical professionals to perform project inspection andlor facility 
certification, or any other service needed for project implementation at the request of the Park 
Superintendent. 

(f) NPS Operations. Any aspect of the proposed project where the scope of work interfaces with 
NPS operations such as utility service connections or road maintenance operations must be 
clearly identified in the PS. 
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(5) Submit Resource Compliance Docurrients for Review and Approval. During development of 
the project statement, responsibility for compliance work will be established. The Concessioner 
must request the participation ofNPS staff early in project planning to assure uninterrupted 
project implementation. Development of compliance documentation must occur as soon as 
possible. Every effort shall be made to perform compliance document preparation tasks 
concurrently with project planning and design. 

(a) Historic/cultural compliance. Historic and cultural compliance document approval is required 
for property listed in or eligible for inclusion in the National Register ofHistoric Places. Any 
undertaking affecting property listed shall be performed in accordance with The Secretary of the 
Interior's Standards for Rehabilitation & Illustrated Guidelines for Rehabilitating Historic 
Buildings". The Concessioner must document proposed actions using the "XXX Form" 
(available from the National Park Service) before any work occurs for any project that may 
affect a historic structure,historic district, cultural landscape, archeological site or historic object 
or furnishing. Comp1iance will usually require the preparation of at least "assessment of effect" 
drawings and specifications to the level of final documents if required. Compliance shall carry 
through to submission of the "Construction or R&M Completion Report" for many projects 
where significant changes are made to the historic structure andlor landscape. Therefore, 
compliance document approval 'usually will not occur until after submission ofproject 
documents. In-park historic compliance review and approval will require at least several weeks 
from date of submittal. Where submittal is made to the State Historic Preservation Officer or the 
Advisory Council on Historic Preservation, additional time will be required before approval may 
be given. This may be performed concurrently with approval ofproject documents. 

(b) Ground disturbance. Where ground disturbance will take place submittal ofdrawings that 
show area and depth ofproposed ground disturbance will be required. Submittal of this 
document early in project planning is recommended. All project documents that include soil 
disturbance shall have the following specification included within them: 

"Petro glyphs, artifacts, burial grounds or remains, structural features, ceremonial, domestic, and 
archeological objects of any nature, historic or prehistoric, fOl;lD.d within the project area are the 
property of and will be.removed only by the Government. Should Contractor's operations. 
uncover or hislher employees find any archeological remains, Contractor shall suspend 
operations at the site ofdiscovery; notify the Government immediately of the findings; and 
continue operations in other areas. Included with the notification shall be a brief statement of the 
location and details of the findings. Should the temporary suspension ofwork at the site result in 
delays, or the discovery site require archeological studies resulting in delays ofadditional work 
for Contractor, he/she will be c'ompensated by an equitable adjustment under the General 
Provisions of the contract." 

(c) Archeological Monitoring. Monitoring project activity is a requirement of cultural 
compliance when significant .ground disturbance occurs during project work. Any cultural 
resource monitoring required shall be performed under the direction of the NPS. The NPS shall 
be notified sufficiently in advance of the need for a monitor and will assist the Concessioner in 
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making arrangements for the services of an archeological monitor at the expense of the 
Concessioner, if the NPS is unable to provide the expertise. 

(d) National Environmental Policy Act (NEP A) compliance. NEP A compliance document 
approval is required before any construction or R&M project occurs for any project that has an 
impact on the environment. Projects requiring compliance will be identified by the NPS early 
during project planning. The actual review period length may vary widely depending on the 
nature, scope, and complexity of the project elements that relate to resource compliance. Projects 
that have no measurable impacts on park resources usually require a "categorical exclusion" 
determination--a process that may require sufficient extended lead-time from submittal of review 
documents. Projects that have potential significant impacts on park resources or projects that are 
not part of other NEPA compliance documentation will require additional environmental 
analysis and may also require a longer period of implementation. 

(6) Submit Project Statement for NPS Review. The proposed PS shall be submitted in written 
correspondence from the Concessioner to the Park Superintendent requesting review. A PS 
signed by the Park Superintendent constitutes official authority for the Concessioner to continue 
further project development to the level specified in written correspondence from the 
Superintendent. The Concessioner may obtain authority to complete a project when sufficient 
planning and design has been completed to meet the interests of the park. Projects that do not 
have the level of required planning are likely to receive only conceptual approval with 
authorization to proceed with further planning andlor design as required to assure park objectives 
are met. 

(a) Project Statements Containing Claims for Leasehold Surrender Interest. A PS must present an 
estimate ofproject expenditures to be claimed for LSI purposes. The eligibility of any 
expenditures for LSI will not be identified until all project planning is complete to the 
satisfaction of the Park Superintendent, including NEP A and Section 106 compliance, if 
required. An approved PS serves only as a guide for further project development to the level 
specified in the PS. The Park Superintendent shall only approve final LSI costs after project 
completion and written project close-out. 

(b) Design Required for Leasehold Surrender Interest Eligibility and Value. The Park 
Superintendent may require an appropriate level of design to determine whether a project is 
eligible for LSI, and if so, its estimated cost. The level ofproject planning and design required 
may include completion of concept design, schematic design, or preliminary engineering design, 
to clearly identify the elements eligible for LSI. Some projects may require the completion of 
construction drawings and specifications before the proposed LSI is documented to the 
satisfaction of the Park Superintendent. All improvements for which LSI is claimed must be 
defined in record "as-built" construction drawings and specifications when the Concessioner 
submits its request for LSI at Project Close-out. 

(7) Establish a Project File. A file of all project documents shall be held by the Concessioner as a 
chronological audit trail of all project decision-making activity for each project from concept 
development to completion and NPS acceptance. Each project shall be identified with a unique 
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project number assigned by the Park. All documents entered into the file should have the project 
identification number clearly displayed on it as part of document identity. 

(a) Leasehold Surrender Interest Project File. The Project File will become an LSI project file 
when the Concessioner requests approval ofLSI. It shall be established and maintained by the 
Concessioner and shall include all of the documents identified in section 6(C) of this Exhibit. 
This file shall be submitted at the time ofProject Close-out to the Park Superintendent as the 
basis for the leasehold surrender interest request. As part of this file, the Concessioner must 
maintain auditable records of all expenditures attributable to each project and have them 
available for review if requested by NPS personnel. Invoices shall contain sufficient information 
to identify the tasks completed or products delivered as agreed upon in contracts presenting a full 
scope ofwork. The file shall clearly provide a "paper trail" between expenditures eligible for LSI 
purposes and the payment of those expenses. 

(b) Typical Project File. The organization of a typical project file is presented in the following 
sections: 

Section A. Project Statement. The approved PS, scope ofwork, and a copy of the notice-to­
proceed letter, authorizing planning and design, sent to the Concessioner by the Park 
Superintendent should be filed in this section. 

Section B. Planning. This section should contain documents pertaining to any project planning. 
Typical documents include those produced for NEP A and Section 106 compliance. Also 
contained in this section should be any concept design, preliminary design, or schematic design 
correspondence and documents. When the Park Superintendent grants approval for any of the 
above stages ofproject development, correspondence from the Park Superintendent should be 
filed in this section. 

Section C. Assessment. This section should contain a record of any assessment performed during 
project implementation. Soil, vegetation, floodplain, structural, electrical assessments, for 
example, should be filed in this section. Any other existing site or facility investigative reports, 
and all quality assurance documents such as third party project inspection, testing and 
certification should also be filed in this section. 

Section D. Design. This section should contain a record of documents produced and decisions 
made during the design phase of a project. The design phase typically occurs when project 
activity has shifted from conceptual discussion to organizing detailed direction provided to a 
contractor for construction. Correspondence from the Park Superintendent providing design 
approval should be in this section. 

Section E.·Project Work. This section should contain a record of decisions made during project 
work. The letter from the Park Superintendent granting notice-to-proceed with the project should 
be in this section. All contractor proposals, change-orders, design modification documents, daily 
construction activity records, weekly meeting minutes, etc. should be in this section. 
Documentation for larger projects should be organized according to subcontractor activity or 
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standard specification enumeration. The final document filed in this section should be the Nl)S 
correspondence sent to the Concessioner providing project acceptance and close-out. 

Section F. Financial. This is a very important section where a copy of all contracts and contract 
modifications should be filed. It is important to assure that all expenditures are accounted for. All 
expenditures must have sufficient supporting documentation cross-referenced with documents in 
other file sections, if necessary. Monthly financial detail reports shall be prepared and filed in 
this section with copies of all project budget documents. This section must contain all 
correspondence supporting LSI with appropriate cross-reference to other sections for clarity of 
the LSI "paper trail." (For example, cross reference tabs). Also contained in this section shall be 
a copy ofthe project acceptance and close-out letter from the Park Superintendent that specifies 
the amount of leasehold surrender interest, if any, applicable to the project. 

Section G. Photo Documentation. Complete documentation, including before-and-after photos, 
records of any special situations or conditions requiring changes, documentation ofmethods 
used, etc., should be ,kept to support requests for LSI and to assist future maintenance and/or 
appraisal efforts. Photographic documentation is also usually required for modifications to 
"listed" historic structures. To be most useful, photos should be filed with the documents they 
support. 

(8) Submit Project Documents (PDs) for Review and ApprovaL The Concessioner shall submit 
PDs for.review and approval to establish project activity for approval by the Superintendent. 
Approved PDs establish the full scope of the project and the quality of work to be performed by 
the Concessioner. The scope ofthe documents required will be identified in the PS. The scope 
and detail of the documents will vary depending on the nature and complexity of the project. 
"Manufacturer's cut-sheets" may be all that is required for some R&M projects, and for others, 
complete detailed drawings and specifications may be required. The Concessioner is responsible 
for the technical accuracy and completeness ofPDs and shall provide the technical review as 
needed to assure compliance with all applicable federal, state and local statutes, codes, 
regulations and appropriate industry standards. Any exception to this will be by written 
authorization from the Superintendent. 

(9) Submit a Project Estimate and Schedule. An estimate of the Total Project Price and 
completion schedule shall be submitted to the Superintendent before work begins. This is a 
revision of the Total Project Price and completion schedule estimated in the Project Statement. It 
is based on the best information available identified during project planning and design. 

D. Project Management Procedures 

(1) Identify a Project Supervisor. A Project Supervisor shall be identified and vested with the 
authority to direct the contractor on behalf of the Concessioner. The NPS will direct its 
communication concerning the nature and progress of day-to-day project activity to this person. 
This person should have full responsibility for assuring that all construction complies with the 
approved Project Documents and specified code compliance. The NPS should not take any 
responsibility for projects until Project Close-out and Acceptance when the NPS receives 
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certification of completed work performed in compliance with Proj ect Documents and all 
specified codes. 

(2) Submit a Total Project Price for Review. 

(a) All projects completed under the terms of this Contract where LSI is requested shall include 
submittal of a Total Project Price in writing to the Superintendent for review. 

(b) Where no LSI is requested, the Total Project Price is provided as an informational item. 
Formal approval by the Superintendent is not required. 

(3) Notice-to-Proceed with a Project. A "Notice-to-Proceed'" with a project will be issued when 
all submittals requested by the Park Superintendent have been reviewed and approved. The 
Notice-to-Proceed must be received by the Concessioner in writing before any project work 
occurs. 

(4) Hold a Pre-Project Conference with the Contractor. The Concessioner shall arrange and 
facilitate a pre-project conference as needed or as requested by the NPS with the Contractor. The 
purpose ofthe conference is to provide the NPS the opportunity to meet the Contractor and 
confirm that the Contractor has full understanding and knowledge of all work to be performed. In 
addition, the conference provides the opportunity to confirm established communication linkages 
between the Concessioner, the Contractor and the NPS. Any questions the Contractor may have 
regarding any matter of the project or anything about Area access, rules and regulations may also 
be discussed. 

(5) Submit Project Activity Reports (as required). A record ofproject activity shall be provided 
by the Concessioner on all approved proj ects. The scope and frequency ofperforming this 
documentation shall be identified upon submittal ofPDs for Park approval. The Concessioner is 
responsible for the accuracy and completeness of all design and completed projects. 

(a) Content. Project activity reports shall summarize daily project activity recording important 
observations and decisions. It shall also identify project expenditures to date if required for 
leasehold surrender interest purposes. The reports shall identify any changes to the approved PDs 
either by change order or any other variance from approved PDs. The NPS shall be notified 
immediately, if a change is likely to occur in the Total Project Price where the project involves 
LSI. (See discussion below for review and approval of change orders and contract 
modifications.) 

(b) Regulatory code compliance and proj ect inspection (as required). Inspection reports 
specifically addressing regulatory code compliance and adherence to PDs will be required, at the 
request of the Superintendent, during certain stages ofthe work. Independent industry certified 
inspectors or registered professional subject area experts shall perform all inspections and project 
component certification. Inspection reports shall be prepared that include all findings and results 
ofcode compliance inspection. Section and paragraph of applicable codes shall be referenced 
when deficiencies are noted. Recommendations presenting remediation shall accompany line 
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item deficiencies in the report. All inspection reports shall be included in the final project 
completion report submitted before project acceptance by the Superintendent. 

(6) Submit Reguests for Changes in Approved Project Documents. The Superintendent's 
approval will be required before any significant changes are made to the proj ect scope during the 
completion of projects, as identified in the approved PDs. The Concessioner shall provide the 
NPS with written notification immediately upon identifying the need for a change in project 
scope that effects any ofthe items listed below. The written notification shall include a request 
for change in the approved PDs complete with justification and explanation of effect of change 
on all other aspects ofproject design and work. Requests for any significant changes in the 
approved PDs shall be reported in project activity reports with attachment of any documentation 
requested. Changes in approved project scope during the work that will require review and 
approval of the Superintendent include the following: 

(a) Changes affecting natural, cultural andlor historic resources; 

(b) Changes in designated visual appearance; 

(c) Changes in the interface with NPS utility andlor road facility maintenance operations; 

Cd) Changes in project scope andlor the estimated leasehold surrender interest, as required for 
facility improvement projects. 

(e) Proposed changes where natural or culturallhistoric resources are involved may require a 
significant period of review depending on the complexity of the concern. 

(7) Submittal of Change Orders for Review and Approval (for Leasehold Surrender Interest 
only). When one of the five factors listed above exists, the Concessioner shall submit, for the 
review and approval ofthe Park Superintendent, documentation justifying the proposed changes. 
The Concessioner shall also submit a revised Total Project Price for each proposed change, as 
needed, indicating the proposed change in estimated LSI. All change orders or any other means 
ofdirecting the Contractor that may have the effect of increasing the Total Proj ect Price will 
require the Park Superintendent's review and approval, if the project has LSI implications. 

(8) NPS Project Inspection. The project will be inspected periodically by a representative of the 
Park Superintendent. The purpose of these inspections is not in lieu of or in any way a substitute 
for project inspection provided by the Concessioner. The responsibility to assure safe, 
accountable project activity and for providing the contractor with direction to fulfill the full 
scope of approved work is the responsibility of the Concessioner. 

(9) Project Supervision Documents. Project dfawings and specifications must be kept on the 
project site complete with any design or project modifications, in a well-organized form. The 
Construction Supervisor shall keep a current "red-line" copy of approved PDs updated daily 
showing any changes. In addition, a well-organized file ofsubmittals required in the approved 
PDs and approved where required by professional Architects andlor Engineers must also be kept 
on the project site with the PDs for periodic inspection by NPS staff. 
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(10) Substantial Completion Inspection and Occupancy. Joint inspection by the NPS and the 
concessioner will occur upon notification that the project is substantially complete. A "punch 
list" of work items will be fonnulated and performed to "close-out" the project. The . 
Superintendent, in writing will accept the project, when the "punch-list''' items are completed. 
The Concessioner is not to occupy the facility until authorized in writing by the Park 
Superintendent. 

(11) Requesting Approval of Leasehold Surrender Interest. Upon substantial completion of a 
project, as determined by the Park Superintendent, the Concessioner must provide the 
Superintendent a written schedule of requested LSI eligible costs incurred, which becomes the 
Concessioner's request for LSI approval. The project file, containing actual invoices and the 
administrative record of project implementation, must support these expenditures and shall be 
submitted to the Park Superintendent for review with the request. If requested by the Park 
Superintendent, the Concessioner shall also provide written certification from a certified public 
accountant regarding the LSI costs. The certification must comply with the requirements of 
Exhibit A of this Contract. 

(12) Project Completion Report. Upon completion of any project, the Concessioner shall submit 
a Project Completion Report to the NPS. The completion report shall include the Total Project 
Cost; before-and-after photo documentation; warranties; operation and maintenance manuals, if 
required; all inspection and certification reports; and "as-constructed" drawings (see item section 
e(13) below). Projects where LSI is requested may require the submittal of any other similar 
documents deemed by the NPS necessary to establish complete project documentation. The level 
of documentation requested may also include adequate photo-documentation provided during 
construction to record significant unforeseen site and construction conditions resulting in 
changes to approved PDs and the approved Total Construction Price. 

(13) "As-Constructed Drawings". The "as constructed'" drawings (as-builts) included with the 
Project Completion Report for all projects shall be full-size archival quality prepared in 
accordance with NPS management policies and must be submitted before project acceptance by 
the National Park Service. At least two half-size sets of drawings shall also be provided, in 
addition to a copy ofthe drawings ona CD in AutoCAD format. The drawings establishing LSI 
shall provide a full and complete record of all "as-constructed" facilities including reproduction 
of approved submittals and manufacturer's literature documenting quality ofmaterials, 
equipment and fixtures in addition to a record set ofproject specifications approved for 
construction. 

(14) Request Proj ect Acceptance and Close-out by the Superintendent. The Concessioner shall 
request project acceptance by the Park Superintendent either at the time of submittal of the 
Project Completion Report or at any time thereafter. Project acceptance will be contingent upon 
fulfillment of all requested project completion' work tasks and submittal of all project 
documentation in accordance with these guidelines and as requested by the NPS. Until receiving 
formal written proj ect acceptance and close-out from the Park Superintendent, the Concessioner 
retains full responsibility for all project construction activity and liability for both completed and 
uncompleted work. For LSI projects, the project close-out letter issued by the Superintendent 
will specify the granted anlount of LSI value resulting from the project. 
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EXHIBITG 


LEASEHOLD SURRENDER INTEREST AS OF THE EFFECTIVE DATE OF THIS 
CONTRACT 

Pursuant to Section 9( c )(2), the Concessioner's leasehold surrender interest in real property 
improvements as of the effective date of this CONTRACT, if any, is as follows: 

Building Number Description Value 

Restaurant/Gift Shop 

Concession Dormitory 

Total: $9,647,199 

Exhibit G Approved Effective ,.120: ;;
; 

7!Lvi/ 

CONCESSIONER UNITED STATES OF AMERICA 

Regional Director, National Park Service 
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EXHIBIT I 

INSURANCE REQUIREMENTS 

I. INSURANCE REQUIREMENTS 

The Concessioner shall obtain and maintain during the entire term of this CONTRACT, at its 
sole cost and expense, the types and amounts of insurance coverage necessary to fulfill the 
obligations of the CONTRACT. 

With the exception of statutory Workers' Compensation insurance protection, the National Park 
Service shall be named as an additional insured under all insurance policies issued or arranged in 
support of this agreement. The coverage provided for the benefit of the National Park Service is 
not to be impaired by any act of the Concessioner, its agents, servants or employees. The 
National Park Service shall, solely for its benefit, be provided an unconditional 30 day advance 
notice of cancellation, non-renewal or material change in coverage or policy terms. The term 
National Park Service shall by definition and where appropriate and legally permissible, also 
include the term United States GovernmentlUnited States ofAmerica. .. 

The amounts of insurance and coverage terms indicated are not intended as a limitation of the 
concessioner's responsibility or liability under this agreement, but rather an indication as to the 
minimum amount and minimum scope of insurance that the National Park Service considers 
necessary to allow the operation of the concession facilities at its park. Nevertheless, if the 
concessioner purchases insurance in addition to the limits illustrated herein, the National Park 
Service is to receive benefit of the additional amounts of insurance without additional cost to the 
National Park Service. 

ll. LIABILITY INSURANCE 

The following Liability Coverages are to be maintained at a minimum, all of which are, unless 
noted herein, to be written on an occurrence form of coverage by an insurance company 
licensed to do business within the State of South Dakota and having an A.M. Best's rating 
of no less than A- and a f"mancial category rating of no less than VII. The Concessioner may 
attain the limits specified below by means of supplementing the respective coverage(s) with 
Excess or "Umbrella" Liability (See item #3 excess or umbrella liability insurance policy). 

1) Commercial General Liability Insurance 

A) Coverage will be provided for bodily jnjury, property damage, personal or advertising 
injury liability, contractual liability (including contractual liability arising out ofpersonal 
injury and advertising injury liability) and products/compl~ted operations liability 
insurance protection. The following minimum limits of liability * are to be provided: 

(l) General Aggregate $10,000,000 

(2) Products & Completed Operations Aggregate $10,000,000 
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(3) Per Occurrence $10,000,000 

(4) Personal Injury & Advertising Injury Liability $10,000,000 

(5) Medical Payments $5,000 per person 

(6) Fire Legal Liability $50,000 per fire 
*or those minimum limits required by the Umbrella/excess liability insurer 

B) The liability coverages may not contain the following exclusions/limitations: 

(1) Explosion, Collapse and Underground Property Damage exclusion 

C) The "pollution exclusion" must be amended to admit liability for pollution damage 
caused by smoke, vapors, fumes, soot, etc. from a hostile fire 

D) The policy must be the standard commercial general liability as is currently issued by the 
insurance services office within the State of South Dakota. 

E) The General Aggregate must apply on a "per location" basis. 
F) Garagekeepers Legal Liability must be included on a direct basis, $200,000 per vehicle 

2) Automobile Liability Insurance 

Coverage will be provided for bodily injury or property damage arising out of the ownership, 
maintenance or use of "any auto," Symbol 1. (Where there are no owned autos, coverage 
applicable to "hired" and "non-owned" autos, "Symbols 8 & 9," shall be maintained.) 

A) Bodily Injury and Property Damage (combined) $10,000,000 per occurrence *. 
*or those minimum limits required by the Umbrella/excess liability insurer 

3) Liquor Liability 

A) Coverage will be provided for bodily injury or property damage including damages for 
care, loss of services, or loss of support arising out of the selling, serving or furnishing of 
any alcoholic beverage 

4) Excess Liability or Excess "Umbrella" Liability Insurance 

A) Minimum Limits: Bodily Injury & Property Damage $10Mloccurrence & aggregate. 

Note: An excess or ''umbrella'' liability policy may be used to achieve the commercial 
general liability and automobile liability limits outlined above. However, if a lower limit 
of liability is used for a subordinate policy, then the limit of liability under the umbrella 
policy must be that limit necessary to achieve the full limit of liability required for the 
subject policy. For instance, the General Liability policy requires a $10M limit of 
liability. If the limit of liability prov~ded under the General liability policy is $1 M, then 
the umbrella policy must provide a limit of at least $9M to provide the total requirement 
of $1 OM. Since the Umbrella/Excess policy applies over both the automobile and the 
commercial general liability policy, a single limit under the excess policy is all that will 
be required. 

The umbrella liability policy coverage shall be at least as broad as that provided by 
underlying insurance policies and the limits of underlying insurance shall be sufficient to 
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prevent any gap between such minimum limits and the attachment point of the coverage 
afforded under the Excess Liability or Excess "Umbrella" Liability policy. If the 
coverage afforded by the excess or umbrella policy results in limits greater than the limits 
required hereunder, then the greater limit shall be available to the NPS in the event of a 
loss. 

5) Environmental Impairment Liability 

Coverage will be provided for bodily injury, personal injury or property damage arising out of 
pollutants or contaminants (on site and/off site) 

A) Each Occurrence or Each Claim Limit-Same as general liability limits 

B) Aggregate Limit-Same as general liability limits 

6) Special Provisions for Use of Aggregate Policies 

If at any time the aggregate limit of any required policy is (or if it appears that it will be) reduced 
or exhausted, the Concessioner may be required to reinstate such limit or purchase additional 
coverage limits. The General Aggregate under the Commercial General Liability policy must 
apply on a "per location" basis. The Certificate of Insurance required herein will note 
compliance with this aggregate provision. 

7) Self-Insured Retentions 

Self-insured retentions on any of the above described Liability insurance policies (other than 
Excess "Umbrella" Liability, if maintained) may not exceed $10,000 without prior approval of 
the Director. 

8) Workers Compensation & Employers' Liability Insurance 

Coverage will comply with the statutory requirements of the state(s) in which the Concessioner 
operates. The State of South Dakota must be specifically addressed within the policy. 

III. PROPERTY INSURANCE 

1) Building(s) and/or Contents Coverage 

1. Amount of Insurance (Building) $100% of replacement value as listed in Exhibit D 

2. Amount of Insurance (Contents) $100% ofreplacement value ($666,000) 

3. Amount ofInsurance (Inventory) $ 100% selling price 

A) Insurance shall cover buildings, structures, improvements & betterments and/or contents 
for all Concession Facilities, as more specifically described in Exhibit D of this 
CONTRACT. 

B) Coverage shall apply on an "All Risk ofloss" or "Special Coverage" basis. 
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C) The policy shall provide for loss recovery on a Replacement (new for old) Cost basis. 

D) The amount of insurance, except for inventory, should represent no less than 100% of the 
Replacement Cost value of the sum total of all insured property. Inventory shall be 
insured at 100% of the selling price of the products held for sale. 

E) The coinsurance provision, if any, shall be waived or suspended by an Agreed Amount or 
Agreed Value clause. 

F) Coverage is to be provided on a blanket basis, real and personal property. 

G) The vacancy and unoccupancy restriction, if any, must be eliminated for property that 
will be vacant or unoccupied beyond any time period specified in the policy. 

H) Flood Coverage shall be maintained with a limit of not less than $. Not Applicable 

1) Earthquake Coverage shall be maintained with a limit ofnot less than the building 
replacement costs listed in Exhibit D. 

J) Ordinance o~ Law, demolition and increased cost of construction coverage shall be 
maintained with a limit of not less than the building replacement costs listed in Exhibit D. 

2) 	 Boiler & Machinery Coverage 

A) Insurance coverage shall apply on the "comprehensive" basis of coverage including all 
objects within the Concession Facilities. 

B) The policy shall provide for loss recovery on a Replacement (new for old) Costbasis. 

C) The amount of insurance should represent no less than 90% of the Replacement Cost 
value of the sum total of all of the insured property. 

D) The coinsurance provision, if any, shall be waived or suspended by an Agreed Amount or 
Agreed Value clause. 


E) Coverage is to be provided on a blanket basis. 


F) If insurance is written with a different insurer than the Building( s) and Contents 

insurance, both the Property and Boiler insurance policies must be endorsed with a joint 
loss agreement. 

G) Ordinance or Law, demolition and increased cost of construction coverage shall be 
maintained with a limit ofnot less than the building replacement costs listed in Exhibit D. 

3) 	 Builders Risk Coverage (only applicable if for construction of new structures) 

A) Insurance shall cover new buildings or structures under construction at the Concession 
Facilities, including rehabilitation and restoration operations and include coverage for 
property that has or will become a part of the project while such property is at the proj ect 
site, at temporary off-site storage and while in transit. Coverage should also apply to 
temporary structures such as scaffolding and construction forms. (It is permissible to 
include this coverage as an endorsement to the master property policy required above.) 

B) Coverage shall apply on an "All Risk ofloss" or "Special Coverage" basis. 
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C) The policy shall provide for loss recovery on a Replacement Cost basis. 

D) The amount of insurance should represent no less than 90% of the Replacement Cost 
value of the insured property. 

E) The coinsurance provision, if any, shall be waived or suspended by an Agreed Amount or 
Agreed Value clause. 


F) Any occupancy restriction must be eliminated. 


G) Any collapse exclusion must be eliminated. 


H) Any exclusion for loss caused by faulty workmanship must be eliminated. 


I) Flood Coverage shall be maintained with a limit to be determined at the time of 

construction. 


J) Earthquake Coverage shall be maintained with a limit of not less than the building 

replacement costs listed in Exhibit D. 


K) Coverage is to be arranged on a "completed value" form. 


4) Business Interruption and Extra Expense Insurance 

Business Interruption and extra expense insurance is to cover the loss of income and continuation 
of fixed expenses in the event of damage to or loss of Concession Facilities, including, without 
limitation and with respect to the interests of the National Park Service, the loss (or reduction) of 
franchise fee payments to the National Park Service by the Concessioner. Extra Expense 
insurance shall cover the extra expenses above normal operating expenses to continue operations 
in the event of damage or loss to covered property. The coverage to be provided shall be at least 
that calculated as follows: 

Anticipated annual Gross revenue from operations $_______ 

Less non-continuing expenses ($----........) 
Total: $_----­

Times exposure (# of days of operations/365) x 
Business Interruption limit $ 

5) Deductibles 

Property Insurance coverages described above may be subject to deductibles as follows: 

A) Direct Damage deductibles shall not exceed the lesser of 10% of the amount of insurance 
or $25,000 (except Flood &Earthquake coverage may be subject to deductibles not 
exceeding $50,000). 

B) Extra Expense deductibles (when coverage is not combined with Business Interruption) 
shall not exceed $25,000. 
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6) 	 Required Clauses 

A) 	Loss Payable Clause: 

A loss payable clause similar to the following must be added to Buildings and/or Contents, 
Boiler and Machinery, and Builders Risk policies, including any Business Intenuption 
coverage agreement: 

"In accordance with Concession Contract NO.MORU001-05 dated January 1, 2005, 
between the United States of America and Xanterra Parks & Resorts, Inc., payment of 
insurance proceeds resulting from damage or loss of structures insured under this policy 
is to be disbursed directly to the Concessioner without requiring endorsement by the 
United States of America." 

IV. CONSTRUCTION PROJECT INSURANCE 

Concessioners entering into contracts with outside contractors for various construction projects, 
including major renovation projects, rehabilitation projects, additions or new bUildings/facilities 
will be responsible to ensure that all contractors retained for such work maintain an insurance 
program that adequately covers the construction project. 

The insurance maintained by the construction and construction-related contractors shall comply 
with the insurance requirements stated herein (for Commercial General Liability, Automobile 
Liability, Workers' Compensation and, if professional services are involved, Professional 
Liability). Except for the workers' compensation insurance coverage, the interests of the 
Concessioner and the United States shall be covered in the same fashion as required in the 
Commercial Operator Insurance Requirements. The amounts/limits of the required coverages 
shall be determined in consultation with the Director taking into consideration the scope and size 
of the project. Any project in excess of $1,000,000, shall be reviewed by the NPS for additional 
conditions. 

V. INSURANCE COMPANY MINIMUM STANDARDS 

All insurance companies providing the above described insurance coverages must meet the 
minimum standards set forth below: 

1) 	 All insurers for all coverages must be rated no lower than A- by the most recent edition of 
Best's Key Rating Guide (Property-Casualty edition). 

2) 	 All insurers for all coverages must have a Best's Financial Size Category of at least VII 
according to the most recent edition of A.M. Best's Key Rating Guide (Property-Casualty 
edition). ' 

3) 	 All insurers must be admitted (licensed), or approved in the state in which the Concessioner 
is domiciled. 
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VI. CERTIFICATES OF INSURANCE 

All certificates of Insurance required by this CONTRACT shall be completed in sufficient detail 
to allow easy identification of the coverages, limits, and coverage amendments that are described 
above. In addition, the insurance companies must be accurately listed along with their A.M. Best 
Identification Number ("AMB#"). The name, address and telephone number of the issuing 
insurance agent or broker must be clearly shown on the certificate of insurance as well. 

Due to the space limitations of most standard certificates of insurance, it is expected that an 
addendum will be attached to the appropriate certificate(s) in order to provide the space needed 
to show the required information. 

In addition to providing certificates of insurance, the Concessioner, upon written request of the 
Director, shall provide the Director with a complete copy of any of the insurance policies (or 
endorsements thereto) required herein to be maintained by the Concessioner. 

The Certificate of Insurance shall contain a notation that the insurance coverage represented 
therein complies with the provisions of this agreement as outlined in Exhibit I. 

The notice of cancellation provision of the certificate shall have any and all qualifying languag~ 
such as: "We will endeavor to provide" or "failure to provide said notice will not place any 
liability upon the company or its representative" deleted from its terms. 

VI. STATUTORY LIMITS 

In the event that a statutorily required limit exceeds a limit required herein, the higher statutorily 
required limit is to be considered the minimum to be maintained. 




